Youth and Law Syllabus
Welcome to Youth and Law!  This semester we will examine a number of constitutional issues and interpretations, along with the workings of the United States Supreme Court.  We will focus on the First Amendment as it applies to the rights of students in schools, freedom of speech, freedom of religion, freedom of the press, the right to privacy, and equal protection.  Major units will end with moot court activities with students playing the roles of lawyers and Supreme Court Justices.

How you will be graded…
	Homework
	Homework must be turned in on time to receive full credit.  You may turn in late homework for half credit within one week of the due date.
	20%

	Participation
	You will be expected to regularly participate in class discussion.  Students must be respectful of each other.
	15%

	Assessments
	Quizzes will assess basic comprehension and will have multiple choice questions.  Tests will be comprised of written response questions and will be open-notes.  Students will also be evaluated on their moot court performances.
	50%

	Final
	The final will consist of multiple choice and written response questions.  The written portion of the final will be open-notes.
	15%


Grading Scale
90-100 A

80-89  B

70-79  C

60-69  D

<60    F
Classroom Rules

· Be Respectful!

· Come to class prepared every day.  This includes a binder and a writing utensil.

· Students are given three bathroom passes during the length of the course.

· No food is allowed in class.  Students may bring a water bottle.

· Students are not to pack up early or line up at the door.  Class is not over until the bell rings.

· ABSOLUTELY NO CELL PHONES ALLOWED.
Class Website
Weekly schedules, homework assignments, notes, and resources for this class can be found at ryanhollister.weebly.com
Contact Information

Please feel free to see me for extra help, suggestions, or any problems that may arise.  I can be found in room 2002 before school.  I can be contacted via email at ryan.hollister@d300.org.  My office phone is 847-792-3500 ext. 3678.  EMAIL IS THE BEST WAY TO CONTACT ME. Youth and Law Permission Slip

Youth and Law

Dear Parent or Guardian,

Our Youth and Law class will be watching the film “Recount.”  This film focuses on the legal controversy surrounding the 2000 Presidential Election and the Supreme Court case of Bush v. Gore.  The film is rated “TVMA” for language.  

We will also be filming one of our mock trials to use as example for future classes.  This video will be for class use only.

Please sign below indicating that you have read the course guide and check the following boxes indicating your consent for your son/daughter to…
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View the film
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Participate in the mock trial video

__________________________________________________________________

Student’s Name (Please Print)






Date

______________________________________________________

Parent/Guardian Signature 

If you have any questions or concerns please feel free to email me at ryan.hollister@d300.org.

Thank you,

Mr. Hollister
Basics of Constitutional Law

Precedent:

Judicial Review:

Marbury v. Madison (1803)

Facts of the Case

The case began on March 2, 1801, when an obscure Federalist, William Marbury, was designated as a justice of the peace in the District of Columbia. Marbury and several others were appointed to government posts created by Congress in the last days of John Adams's presidency, but these last-minute appointments were never fully finalized. The disgruntled appointees invoked an act of Congress and sued for their jobs in the Supreme Court. (Justices William Cushing and Alfred Moore did not participate.)

Question 

Is Marbury entitled to his appointment? Is his lawsuit the correct way to get it? And, is the Supreme Court the place for Marbury to get the relief he requests?

Conclusion 

Decision: 4 votes for Madison, 0 vote(s) against
Legal provision: Section 13 of the Judiciary Act of 1789

Yes; yes; and it depends. The justices held, through Marshall's forceful argument, that on the last issue the Constitution was "the fundamental and paramount law of the nation" and that "an act of the legislature repugnant to the constitution is void." In other words, when the Constitution--the nation's highest law--conflicts with an act of the legislature, that act is invalid. This case establishes the Supreme Court's power of judicial review.
Section 13 of the Judiciary Act of 1789 was declared unconstitutional because Congress attempted to expand the Supreme Court’s authority to include Writs of Mandamus (court orders compelling officials or agencies to take a specific action under their scope of responsibility).

Chief Justice Marshall reasoned that the Constitution specifically listed the types of cases the Supreme Court is allowed to hear under original jurisdiction in Article III, Section 2.  Section 13 of the Judiciary Act improperly added an item to the list.  Marshall stated Congress overstepped its authority by changing the Supreme Court’s jurisdiction without following proper constitutional amendment procedures, making that part of the law unconstitutional.
BACKGROUND ON CONSTITUTIONAL INTERPRETATION
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At the core of any constitutional controversy is a fundamental difference of opinion over what federal judges should or should not do, but also, how the Constitution should be interpreted and analyzed. People generally talk about Supreme Court justices being “conservatives” or “liberals”. . .but what do these terms mean? Below is a summary of the positions of these two different types of constitutional interpretation.

Originalists or “conservatives” tend to believe the following: 
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1. The Constitution creates a democracy, where the people, through their representatives, make laws for the common good. This is the fundamental source of all decisions and all power in the United States. As a result, federal judges should be wary of striking down laws and making a “power grab” in areas where they have no business.

2. The Constitution has survived all these years because the document itself is soundly written. Judges should be wary of becoming too “creative” with the text of the document. Otherwise, any federal judge can read in pretty much any new “right” wherever they see fit. This would make the Constitution a “rubber document” that can be molded and shaped according to the political leanings of judges, and that is inappropriate.

3. When looking to interpret the Constitution, it’s important to understand what the framers who wrote the document had in mind, or what was accepted at the time. Understanding their thoughts helps us understand what the document means and how it should be interpreted. 

Non-originalists or “liberals” tend to believe the following: 

1. The Constitution, though it creates a democracy, sets aside certain rights in the Bill of Rights and the other amendments of the Constitution that are beyond the reach of voting. These rights apply both to the federal government and the state governments.

2. Thought the Constitution is soundly written and has lasted all of these years, the job of federal judges is, as Chief Justice John Marshall said in Marbury v. Madison, “to say what the law (the Constitution) is.” This power of judicial review established in Marbury gives judges the right to interpret how far certain rights go, what they mean as the country changes and modernizes, and what the rights mean given certain controversies that come up. They are free to do this, without worrying about running for election (they are appointed for life), having their salaries cut, or being impeached for their political views (neither of which can happen). This is why there is an independent judiciary.
3. When looking to interpret the Constitution, the intent of the framers, though important, is not the sole determinant of what is or is not constitutional. Times change, and one of the jobs of federal judges is to apply the rights guaranteed by the Constitution to modern times and modern disputes.

When the Supreme Court makes decisions, the justices consider the following factors:

1. The text and structure of the Constitution.

2. The intentions of those who drafted, voted to propose, or voted to ratify the provision in question.

3. Prior precedents (past decisions of the Supreme Court on similar matters).

4. The social, political, and economic consequences of their interpretations.

5. The future: What precedent will this decision have on future cases with similar facts? 

KOREMATSU V. UNITED STATES (1944): 

To illustrate this, we are going to consider the case of Korematsu v. United States (1944) a Supreme Court case involving the internment of Japanese Americans during World War II.

I. Background Summary and Questions 
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After Pearl Harbor was bombed in December 1941, the American military became concerned about an attack from the Japanese on the mainland of the United States.  There were many people of Japanese descent living on the West Coast at the time and the American government was worried that they might aid the enemy.  However, at the time there was no proven case of espionage or sabotage on the part of Japanese or Japanese Americans in the United States.
Nonetheless, in February 1942, General DeWitt, the commanding officer of the Western Defense Command, recommended that “Japanese and other subversive persons” be removed from the West Coast.  President Franklin D. Roosevelt soon signed Executive order 9066, which allowed military authorities to enact curfews, forbid people from certain areas, and to move them to new areas.  Congress then passed a law imposing penalties for people who ignored these orders.  Many Japanese and Japanese Americans on the West Coast were moved to camps farther inland.  This was called internment.  Japanese Americans were forced to sell their homes and personal belongings and to move to the camps.  They were required to live in barracks which did not having running water or cooking facilities.  
Fred Korematsu was born in America of Japanese parents.  He tried to serve in the United States military, but was rejected for poor health.  When Japanese internment began in California, Korematsu moved to another town.  He also had some facial surgery and claimed to be Mexican-American.  He was later arrested and convicted of violating an order that banned people of Japanese descent from the area of San Leandro, California. 

Korematsu challenged his conviction in the courts.  He said that Congress, the President, and the military authorities didn’t have the power to issue the relocation orders.  He also said that because the order only applied to people of Japanese descent, the government was discriminating against him on the basis of race.  

The government argued that the evacuation of all Japanese Americans was necessary to protect the country because there was evidence that some were working for the Japanese government.  The government said that because there was no way to tell the loyal from the disloyal, all Japanese Americans had to be treated as though they were disloyal. 

The federal appeals court agreed with the government.  Korematsu appealed this decision and the case came before the U.S. Supreme Court.
II. Classifying Arguments for Each Side of the Case

The following is a list of arguments in the Korematsu v. United States court case. Read through each argument and decide whether it supports Korematsu’s side against internment (K), the United States’ side in favor of internment (US), both sides (BOTH), or neither side (N). 

1. The Fifth Amendment of the Constitution states: No person shall…be deprived of life, liberty, or property, without due process of law….By subjecting Japanese and Japanese Americans to internment as a group, the United States has denied them due process of law.  Proper due process would require proof of guilt through individual, established procedures.
 

2. The Fourteenth Amendment states No State shall…deny to any person within its jurisdiction the equal protection of the laws.
Though the Fourteenth Amendment refers to states, it also applies (through the Fifth Amendment) to the federal government.  The government is obliged to provide equal rights; if the rights of a particular racial group are taken away, the reason for doing so must pass the highest scrutiny possible.

3. Article II, Section 2 of the Constitution gives the President the power as commander in chief of the military.  Commanding the military includes issuing orders as necessary to help the military carry out its duties to protect the nation.  Such orders include Executive Order 9066, which expressly allowed restrictions on the movement and presence of groups of people in certain areas of the country.
 

4. German- and Italian-Americans were treated differently from the Japanese during World War II.  Though some were interned and suffered discriminatory treatment, they were not gathered up en masse without hearing or evidence as the Japanese were.
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5. It is impossible for the Supreme Court to confirm or deny the military authorities’ claim that it was impossible to quickly separate out disloyal and dangerous Japanese or Japanese-Americans.
 

6. In Hirabayashi v. United States (1943), the Supreme Court supported the conviction of a Japanese-American who violated a curfew order imposed through the same presidential Executive Order and Congressional Act at issue in this case. 

 

7. When our shores are threatened by hostile forces, the power to protect should be commensurate with the threatened danger. 

 

8. No Japanese or Japanese-American had been accused of or convicted for espionage or sabotage in the months between the attack on Pearl Harbor and the beginning of internment.
 

9. Approximately 5,000 American citizens of Japanese ancestry refused to swear unqualified allegiance to the United States and to renounce allegiance to the Japanese Emperor.
 

10. In the American legal system, “guilt is personal and not inheritable.”  There was no evidence that Fred Korematsu engaged in any subversive or conspiratorial activity. 
 

11. The armed services must protect a society, not merely its Constitution.
 

12. We may not be able to confine military actions to the boundaries of the Constitution, but that does not mean that the Constitution should be distorted to approve of all the military deems expedient. 
 

13. If the Supreme Court issues a ruling supporting racial discrimination in this case, it becomes a principle for supporting racial discrimination in any case where an urgent need is claimed. 

 

14. Under the Alien Enemy Act of 1798, which remains in effect today, the U.S. may apprehend, intern and otherwise restrict the freedom of “alien enemies” upon declaration of war or actual, attempted or threatened invasion by a foreign nation.
III. Key Excerpts from the Majority Opinion
The decision was 6-3, and Mr. Justice Black delivered the opinion of the Court. 
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The petitioner, an American citizen of Japanese descent, was convicted in a federal district court for remaining in San Leandro, California, a "Military Area," contrary to Civilian Exclusion Order No. 34 of the Commanding General of the Western Command, U.S. Army, which directed that after May 9, 1942, all persons of Japanese ancestry should be excluded from that area. No question was raised as to petitioner's loyalty to the United States. The Circuit Court of Appeals affirmed, and the importance of the constitutional question involved caused us to grant certiorari. 

It should be noted, to begin with, that all legal restrictions which curtail the civil rights of a single racial group are immediately suspect. That is not to say that all such restrictions are unconstitutional. It is to say that courts must subject them to the most rigid scrutiny. Pressing public necessity may sometimes justify the existence of such restrictions; racial antagonism never can. 

***
Exclusion Order No. 34, which the petitioner knowingly and admittedly violated, was one of a number of military orders and proclamations, all of which were substantially based upon Executive Order No. 9066, 7 Fed. Reg. 1407. That order, issued after we were at war with Japan, declared that "the successful prosecution of the war requires every possible protection against espionage and against sabotage to national-defense material, national-defense premises, and national-defense utilities. . . ." 

One of the series of orders and proclamations, a curfew order, which like the exclusion order here was promulgated pursuant to Executive Order 9066, subjected all persons of Japanese ancestry in prescribed West Coast military areas to remain in their residences from 8 p.m. to 6 a.m. As is the case with the exclusion order here, that prior curfew order was designed as a "protection against espionage and against sabotage." In Hirabayashi v. United States, we sustained a conviction obtained for violation of the curfew order. … We upheld the curfew order as an exercise of the power of the government to take steps necessary to prevent espionage and sabotage in an area threatened by Japanese attack. 

In the light of the principles we announced in the Hirabayashi case, we are unable to conclude that it was beyond the war power of Congress and the Executive to exclude those of Japanese ancestry from the West Coast war area at the time they did. True, exclusion from the area in which one's home is located is a far greater deprivation than constant confinement to the home from 8 p.m. to 6 a.m. Nothing short of apprehension by the proper military authorities of the gravest imminent danger to the public safety can constitutionally justify either. But exclusion from a threatened area, no less than curfew, has a definite and close relationship to the prevention of espionage and sabotage. The military authorities, charged with the primary responsibility of defending our shores, concluded that curfew provided inadequate protection and ordered exclusion. They did so, as pointed out in our Hirabayashi opinion, in accordance with Congressional authority to the military to say who should, and who should not, remain in the threatened areas. 

…Here, as in the Hirabayashi case, ". . . we cannot reject as unfounded the judgment of the military authorities and of Congress that there were disloyal members of that population, whose number and strength could not be precisely and quickly ascertained. We cannot say that the war-making branches of the Government did not have ground for believing that in a critical hour such persons could not readily be isolated and separately dealt with, and constituted a menace to the national defense and safety, which demanded that prompt and adequate measures be taken to guard against it." 

Like curfew, exclusion of those of Japanese origin was deemed necessary because of the presence of an unascertained number of disloyal members of the group, most of whom we have no doubt were loyal to this country. It was because we could not reject the finding of the military authorities that it was impossible to bring about an immediate segregation of the disloyal from the loyal that we sustained the validity of the curfew order as applying to the whole group. In the instant case, temporary exclusion of the entire group was rested by the military on the same ground. The judgment that exclusion of the whole group was for the same reason a military imperative answers the contention that the exclusion was in the nature of group punishment based on antagonism to those of Japanese origin. That there were members of the group who retained loyalties to Japan has been confirmed by investigations made subsequent to the exclusion. Approximately five thousand American citizens of Japanese ancestry refused to swear unqualified allegiance to the United States and to renounce allegiance to the Japanese Emperor, and several thousand evacuees requested repatriation to Japan.

We uphold the exclusion order as of the time it was made and when the petitioner violated it.  In doing so, we are not unmindful of the hardships imposed by it upon a large group of American citizens. But hardships are part of war, and war is an aggregation of hardships. All citizens alike, both in and out of uniform, feel the impact of war in greater or lesser measure. Citizenship has its responsibilities as well as its privileges, and in time of war the burden is always heavier. Compulsory exclusion of large groups of citizens from their homes, except under circumstances of direst emergency and peril, is inconsistent with our basic governmental institutions. But when under conditions of modern warfare our shores are threatened by hostile forces, the power to protect must be commensurate with the threatened danger. 

***
It is said that we are dealing here with the case of imprisonment of a citizen in a concentration camp solely because of his ancestry, without evidence or inquiry concerning his loyalty and good disposition towards the United States. Our task would be simple, our duty clear, were this a case involving the imprisonment of a loyal citizen in a concentration camp because of racial prejudice. Regardless of the true nature of the assembly and relocation centers -- and we deem it unjustifiable to call them concentration camps with all the ugly connotations that term implies -- we are dealing specifically with nothing but an exclusion order. To cast this case into outlines of racial prejudice, without reference to the real military dangers which were presented, merely confuses the issue. Korematsu was not excluded from the Military Area because of hostility to him or his race. He was excluded because we are at war with the Japanese Empire, because the properly constituted military authorities feared an invasion of our West Coast and felt constrained to take proper security measures, because they decided that the military urgency of the situation demanded that all citizens of Japanese ancestry be segregated from the West Coast temporarily, and finally, because Congress, reposing its confidence in this time of war in our military leaders -- as inevitably it must -- determined that they should have the power to do just this. There was evidence of disloyalty on the part of some, the military authorities considered that the need for action was great, and time was short. We cannot -- by availing ourselves of the calm perspective of hindsight -- now say that at that time these actions were unjustified. 

Affirmed. 
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This is not Samuel Alito.  I googled him and for some reason, this picture came up.  It makes me smile.

	Sonia Sotomayor
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Outline: The Establishment Clause of the First Amendment 
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First Amendment of the Constitution: Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the government for a redress of grievances. 

I. Introduction: 

NOTE: Two clauses of the First Amendment concern the relationship of government to religion: the Establishment Clause and the Free Exercise Clause.  Although the clauses were intended by the framers to serve common values, there is some tension between the two.  For example, some people might suggest that providing a military chaplain for troops stationed overseas violates the Establishment Clause, while others might suggest that failing to provide a chaplain violates the Free Exercise Clause rights of the same troops.  We will, however, postpone discussion of how the two clauses ought to be reconciled, and begin with an examination of the meaning of the Establishment Clause.

   The question of the Establishment Clause is this: What exactly does it mean for us today? Does it provide for a hard and fast “wall of separation” that Jefferson wrote about, forbidding any and all religion in public life? Or is the clause not that extreme. . .does it allow for religion here and there, as long as the United States doesn’t declare an official religion for each and every person? The cases that follow have shaped our understanding of the clause. Still, different justices have different opinions of what this clause means. . .
The Establishment Clause – Overview & Theories 

· The Establishment Clause of the First Amendment declares: “Congress shall make no law respecting the establishment of religion.” These words have been interpreted as limiting governmental action of two types: (1) Action that discriminates among religions, and (2) Action that promotes religion in general.

· Separationist Theory – The oft-cited separation of church and state was the dominant theme of Supreme Court decisions for almost 50 years. Under this theory, the government has no power to create an officially recognized church, to prefer one religion over another, to pass laws specifically designed to aid one religion or all religions, or to support financially or otherwise, the teaching or practice of religion.  (See Everson v. Board of Education of Ewing Township [1947])

· Accommodationist (or Non-Preferentialist) Theory – This theory rejects the “wall of separation” metaphor and is based instead on the idea that the government may provide aid to religion and religious institutions as long as the government does not prefer any one religion or group of religions over another. Under this theory, the government may promote or accommodate religion in general.

II. School Prayer Case Study: Engel v. Vitale (1962) 
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The origins of the case lay in a controversial education project in the early 1950s, started by the New York Board of Regents, a bipartisan citizen commission appointed by the New York State Legislature to oversee state schools. The regents set out to recommend a plan for "moral education," the most controversial part of which included prayer. Religious leaders naturally differed over the wording of a proposed prayer intended to be recited by students each morning, but in 1951, a compromise resulted in what they hoped would be an inoffensive solution. Included as part of the regents' Statement on Moral and Spiritual Training in the Schools, the prayer went "Almighty God, we acknowledge our dependence upon Thee, and we Beg Thy blessings upon us, our parents, our teachers and our country."

Going out of their way to avoid trouble, the regents made the prayer entirely optional. Both local school boards and parents could decide if it would be used. Nevertheless, its authors had not written it only to try their hand at prayer making. "We believe," they wrote, "that this Statement will be subscribed to by all men and women of good will, and we call upon all of them to aid in giving life to our program." But fearing religious and legal controversy, New York school districts shunned the prayer. They had good reason: not only was the state quite ethnically and religiously diverse, but also religious instruction in public schools had been declared unconstitutional by the U.S. Supreme Court in 1948 (McCollum v. Board of Education, 333 U.S. 203, 68 S. Ct. 461, 92 L. Ed. 549). Most school districts followed the lead of New York City and ignored the prayer. Only about 10 percent of them were using it by the late 1950s.

In 1958, the prayer provoked a lawsuit (Engel). Five parents of students in the small suburb of New Hyde Park, Long Island, brought suit to stop its use in their schools. Two parents were Jewish, the third was Unitarian, the fourth was a member of the Ethical Culture Society, and the fifth was a self-professed atheist. They believed that the school system was coercing their children into saying the regents' prayer, even though individually, their children could be excused from participating. The difficulty of granting children the permission to step out of the room during recitation of the prayer had, they argued, made the prayer effectively compulsory. Furthermore, voluntary or not, they said, the prayer violated the Establishment Clause of the First Amendment ("Congress shall make no law respecting an establishment of religion"). The parents received substantial help in their suit from the American Civil Liberties Union (ACLU), which had been advocating strict separation of church and state for many years.

At first, the lawsuit failed. The plaintiffs asked the New York State Supreme Court— acting as a trial court—to stop use of the prayer. It refused. Justice Bernard S. Meyer found the prayer clearly religious, but not a violation of the First Amendment. Instead, he ordered school districts to set up safeguards against "embarrassments and pressures" upon children who did not wish to participate. The New York Appellate Division upheld the decision. So did the state's Court of Appeals, by a vote of 5-2. It said the nation's founders had designed the Establishment Clause to prohibit adopting an official religion or favoring a particular religion. "They could not have meant to prohibit mere professions of belief in God," the court held, "for if that were so, they themselves in many ways were violating the rule when and after they adopted it."

After agreeing to review the case, the U.S. Supreme Court heard oral arguments on April 3, 1962. Attorney William J. Butler made the following case for the plaintiffs: all state support to religion violates the First Amendment, and the prayer constituted the "teaching of religion in a public institution" and should therefore be banned. Several powerful groups joined the plaintiffs by filing friend-of-the-court briefs. These included the ACLU; the American Jewish Committee, joined by the Anti-Defamation League of B'nai B'rith; the Synagogue Council of America, joined by the National Community Relations Advisory Council; and the American Ethical Union. These organizations took different positions. The American Ethical Union saw the prayer as "governmental preference for theism in violation of the First and Fourteenth Amendments." The Synagogue Council argued that any school prayer was unconstitutional— even if voluntary—because it constituted "state aid to religion."

The school board defended the prayer on several grounds. It cited the second part of the First Amendment's religious guarantees, the Free Exercise Clause ("or prohibiting the free exercise thereof"). The prayer was an example of free exercise, Attorney Bertram B. Daiker argued, that fell far short of establishing a religion because it was optional, not forced. Daiker also found authority in the nation's traditions, calling the prayer "fully in accord with the tradition and heritage that has been handed down to us." Like the plaintiffs, the school board had powerful friends in court. Briefs supporting the prayer came from nineteen state attorneys general who also saw religious and national tradition under attack. The attorneys general said the nation's founders "would be profoundly shocked" by the lawsuit.

POINT: __________________________________________________________________________________

__________________________________________________________________________________________

III. Other School Prayer Cases: 

NOTE: As we go through these cases, some things to keep in mind: 

1. The USSC likes tests: Help guide similar questions in the future. 

2. The USSC should respect prior Court decisions (stare decisis) but can and do change or even overrule prior decisions. 

3. They are people, not machines. Sometimes decisions can come out unpredictably given their outlook on the Constitution and changing membership.
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Issues get complex. . .groups formulate legal strategies to fight decisions and work to change the law. 

· Abington School District v. Schempp & Murray v. Curlett (1963): Both of these cases dealt with state-approved reading of Bible passages before classes in public schools. Schempp was brought to trial by a religious family who had contacted the ACLU. The Schempps challenged a Pennsylvania law which stated that: 

...at least ten verses from the Holy Bible shall be read, without comment, at the opening of each public school day. Any child shall be excused from such Bible reading, or attending such Bible reading, upon written request of his parent or guardian. 

This was disallowed by a federal district court. Murray was brought to trial by an atheist: Madalyn Murray (later O'Hair), who was working on behalf of her sons, William and Garth. Murray challenged a Baltimore statute that provided for the "reading, without comment, of a chapter of the Holy Bible and/or of the Lord's Prayer" before the start of classes. This statute was upheld by both a state court and the Maryland Court of Appeals.

POINT: __________________________________________________________________________________

__________________________________________________________________________________________
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Wallace v. Jaffree (1984): At issue here was an Alabama law requiring that each school day begin with a one minute period of "silent meditation or voluntary prayer" (the original 1978 law read only "silent meditation," but the words "or voluntary prayer" were added in 1981). These words were added, according to the bill’s sponsor, Senator Donald Holmes, “to return voluntary prayer to the schools.” A student's parent sued alleging that this law violated the Establishment Clause of the First Amendment because it forced students to pray and basically exposed them to religious indoctrination. The District Court permitted the prayers to continue, but the Court of Appeals ruled that they were unconstitutional, so the state appealed to the Supreme Court. 

POINT: __________________________________________________________________________________

__________________________________________________________________________________________
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Lee v. Weisman (1992): Deborah Weisman graduated from Nathan Bishop Middle School, a public school in Providence, at a formal ceremony in June 1989. . .For many years it has been the policy of the Providence School Committee and the Superintendent of Schools to permit principals to invite members of the clergy to give invocations and benedictions at middle school and high school graduations. Many, but no all, of the principals elected to include prayers as part of the graduation ceremonies. Acting for himself and his daughter, Deborah’s father, Daniel Weisman, objected to any prayers at Deborah’s middle school graduation, but to no avail. The school principal, petitioner Robert E. Lee, invited a rabbi to deliver prayers at the graduation exercises for Deborah’s class. Rabbi Leslie Gutterman, of the Temple Bath El in Providence, accepted.


It has been the custom of Providence school officials to provide invited clergy with a pamphlet entitled “Guidelines for Civic Occasions,” prepared by the National Conference of Christians and Jews. The Guidelines recommend that public prayers at nonsectarian civic ceremonies be composed with “inclusiveness and sensitivity,” though they acknowledge that “[p]rayer of any kind may be inappropriate on some civic occasions.” The principal gave Rabbi Gutterman the pamphlet before the graduation and advised him the invocation and benediction should be nonsectarian. Rabbi Gutterman’s [invocation was] as follows: 


God of the Free, Hope of the Brave:


For the legacy of America where diversity is celebrated and rights of minorities are protected, we thank You. May these young men and women grow up to enrich it.


For the liberty of America, we thank You. May these new graduates grow up to guard it. 


For the political process of America in which all its citizens may participate, for its court system where all may seek justice we thank You. May those we honor this morning always turn to it in trust. 


For the destiny of America we thank You. May the graduates of Nathan Bishop Middle School so live that they might help to share it.


May our aspirations for our country and for these young people, who are our hope for the future be richly fulfilled.

AMEN. 

POINT: __________________________________________________________________________________

__________________________________________________________________________________________

· Santa Fe v. Doe (2000): [image: image46.jpg]


Santa Fe High School, in Texas, instituted a policy for prayer at football games after some student challenges to prayer at school functions.  The policy maintained that prayer before football games was permitted, but not required.  As part of the policy, two student elections would be held.  One to determine whether the students wanted prayer before games and one to determine which student would deliver the prayer.  Two sets of students and their mothers sued asking the court to force the school to stop allowing prayer at football games because it violates the Establishment Clause of the First Amendment.  The trial court ruled in favor of the students and made the school end the policy of student led prayer at football games.  The court did, however, allow for a modified policy that permitted only prayer that was not restricted to one religious group.  The United States Court of Appeals for the Fifth Circuit held that both policies violated the Establishment Clause because the football game messages were public speech authorized by a government policy and taking place on government property at government sponsored school related events.  In other words the prayer was endorsed by the government, which is not permitted by the First Amendment.

POINT: __________________________________________________________________________________

__________________________________________________________________________________________
IV. Theocracy Issues: 

· McGowan v. Maryland (1961): Several employees of a discount department store sold a few items, such as floor wax and loose-leaf notebooks, to customers on a Sunday. By doing so, they violated Maryland's blue laws that only allow certain items, such as drugs, tobacco, newspapers and some foodstuffs, to be sold on Sundays. [image: image11.png]


Do Maryland's blue laws violate the Free Exercise and Religious Establishment clauses of the First Amendment? 

POINT: __________________________________________________________________________________

__________________________________________________________________________________________

· [image: image47.jpg]


Marsh v. Chambers (1983): Ernest Chambers, a member of the Nebraska legislature, challenged the legislature's chaplaincy practice in federal court. This practice involves the offering of a prayer at the beginning of each legislative session by a chaplain chosen by the state and paid out of public funds. The district court supported Chambers on the use of public funds. The appeals court supported Chambers on the prayer practice. Both parties appealed to the U.S. Supreme Court. Does the chaplaincy practice of the Nebraska legislature violate the Establishment Clause of the First Amendment? 

POINT: __________________________________________________________________________________

__________________________________________________________________________________________
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V. Religious Symbols in Public Places

· Lynch v Donnelly (1984): Each year, the city of Pawtucket, R. I., put up a Christmas display as part of its observance of the Christmas holiday season. The display is in a park owned by a nonprofit organization and located in the heart of the shopping district. The display is essentially like those to be found in hundreds of  towns or cities across the Nation -- often on public grounds -- during the Christmas season. The Pawtucket display comprises many of the figures and decorations traditionally associated with Christmas, including, among other things, a Santa Claus house, reindeer pulling Santa's sleigh, candy-striped poles, a Christmas tree, carolers, cutout figures representing such characters as a clown, an elephant, and a teddy bear, hundreds of colored lights, a large banner that reads "SEASONS GREETINGS," and a crèche.  The crèche, which has been included in the display for 40 or more years, consists of the traditional figures, including the Infant Jesus, Mary and Joseph, angels, shepherds, kings, and animals, all ranging in height from 5" to 5'. In 1973, when the present crèche was acquired, it cost the city $ 1,365; it now is valued at $ 200. The erection and dismantling of the crèche costs the city about $ 20 per year; nominal expenses are incurred in lighting the crèche. No money has been expended on its maintenance for the past 10 years. All components of this display are owned by the city. Parties in this case filed suit alleging a violation of the Establishment Clause.
POINT: __________________________________________________________________________________

__________________________________________________________________________________________
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County of Allegheny v ACLU (1989):  The county courthouse is owned by Allegheny County and is its seat of government. Since 1981, the county has permitted the Holy Name Society, a Roman Catholic group, to display a crèche in the county courthouse during the Christmas holiday season. The crèche in the county courthouse, like other crèches, is a visual representation of the scene in the manger in Bethlehem shortly after the birth of Jesus, as described in the Gospels of Luke and Matthew. The crèche includes figures of the infant Jesus, Mary, Joseph, farm animals, shepherds, and wise men, all placed in or before a wooden representation of a manger, which has at its crest an angel bearing a banner that proclaims "Gloria in Excelsis Deo!"  During the 1986-1987 holiday season, the crèche was on display on the Grand Staircase from November 26 to January 9. It had a wooden fence on three sides and bore a plaque stating: "This Display Donated by the Holy Name Society." Sometime during the week of December 2, the county placed red and white poinsettia plants around the fence. The county also placed a small evergreen tree, decorated with a red bow, behind each of the two endposts of the fence. These trees stood alongside the manger backdrop and were slightly shorter than it was. The angel thus was at the apex of the crèche display. Altogether, the crèche, the fence, the poinsettias, and the trees occupied a substantial amount of space on the Grand Staircase. No figures of Santa Claus or other decorations appeared on the Grand Staircase. 

POINT: __________________________________________________________________________________

__________________________________________________________________________________________
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VI: The Ten Commandments: 

INTRO: What happens when government agencies (schools, court houses, etc.) post copies of the Ten Commandments on their walls? Ten Commandments cases have been some of the most hotly contested cases in the US Supreme Court. When can the Commandments be posted without there being a violation of the Establishment Clause? 

· Stone v. Graham (1980): In Kentucky, the legislature passed a law requiring the posting of the Ten Commandments in each public school classroom in the state. The posters were paid for by private contributions and not state funds.  The law also required the following notation at the bottom of each poster: “The secular application of the Ten Commandments is clearly seen in its adoption as the fundamental legal code of Western civilization and the Common Law of the United States.”
POINT: __________________________________________________________________________________

__________________________________________________________________________________________
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Van Orden v. Perry (2005): The Texas state capitol and its surrounding 22 acres were dedicated on May 16, 1888.  Since that time, 17 monuments have been erected on the capitol grounds, a protected National Historic Landmark maintained by the State Preservation Board.

     Early in 1961, the Fraternal Order of Eagles gave a granite monument of the Ten Commandments, approximately six-feet high and three-and-a-half feet wide, to the state.  In accepting the monument, the Texas House and Senate passed a joint resolution to “recognize and commend a private organization for its efforts to reduce juvenile delinquency.”  In the center of the monument a large panel displays the text of the Commandments, and above the text are depictions of two small tablets with ancient Hebrew script.  The monument also has an etching of an American eagle grasping the American flag.  Just below the text are two small Stars of David, as well as a symbol representing Christ: two Greek letters, Chi and Rho superimposed on each other.  The monument also bears the inscription: PRESENTED TO THE PEOPLE AND YOUTH OF TEXAS BY THE FRATERNAL ORDER OF EAGLES OF TEXAS 1961.  

The expenses of placing the monument on the capitol grounds were borne completely by the Eagles; the monument requires virtually no maintenance.  This monument is located on a line between the state’s supreme court and the capitol rotunda, approximately halfway between the two buildings (about 100 feet from each building).

The plaintiff in this case, Thomas Van Orden, asked the federal district court to order the State of Texas to remove the monument from the grounds of the state capitol.  After a bench trial the court rejected Van Orden’s claim and entered judgment for the state.  The United States Court of Appeals for the Fifth Circuit affirmed.  The Supreme Court of the United States has also granted review in a similar case from Kentucky in which the Sixth Circuit held that two counties had to remove framed copies of the Ten Commandments from their courthouse walls (McCreary County v. ACLU).

POINT: __________________________________________________________________________________

__________________________________________________________________________________________
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McCreary County v. ACLU (2005): Seven individuals and the American Civil Liberties Union (ACLU) sued three Kentucky counties (McCreary, Harlan, and Pulaski) alleging that they had erected framed copies of the Ten Commandments in county courthouses and schools, in violation of the Establishment Clause of the First Amendment. Plaintiffs sought a declaration that the displays were unconstitutional, and an injunction preventing the counties from continuing their displays. After the lawsuits were filed, the counties changed their displays to include secular historical and legal documents, some of which were excerpted, in an attempt to bring them within the parameters of the First Amendment. The district court ordered that the displays be removed and that no similar displays be erected, and the Sixth Circuit Court of Appeals affirmed the order. 

The counties subsequently erected new displays containing additional secular historical and legal documents in their entirety, along with the Ten Commandments. The courthouse displays explained that the displayed documents had played a significant role in the founding of the American system of law and government. The school district displays contained similar documents and explanations. 

Following these new displays, the plaintiffs filed a motion for a supplemental injunction requiring that the new displays be removed. The counties argued that the new displays were not similar to the previous displays, and contended that the "purpose for the display is to educate citizens of the county regarding some of the documents that played a significant role in the foundation of our system of law and government." The district court granted the supplemental injunction and ordered the removal of the displays. 

The Sixth Circuit Court of Appeals affirmed, finding that the displays violated the Establishment Clause because (1) their purpose was predominantly religious and (2) they had the effect of endorsing religion. The court of appeals noted that the displays only purported to have a historical and secular purpose, but because they did not present the Ten Commandments objectively and integrate them with a secular message, they impermissibly conveyed a religious message. 

POINT: __________________________________________________________________________________

__________________________________________________________________________________________
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Pleasant Grove City v. Summum (2008): Summum, a religious organization, sent a letter to the mayor of Pleasant Grove, Utah asking to place a monument in one of the city's parks. Although the park already housed a monument to the Ten Commandments, the mayor denied Summum's request because the monument did not "directly relate to the history of Pleasant Grove." Summum filed suit against the city in federal court citing, among other things, a violation of its First Amendment free speech rights. The U.S. District Court for the District of Utah denied Summum's request for a preliminary injunction. The U.S. Court of Appeals for the Tenth Circuit reversed  the district court and granted Summum's injunction request. The Tenth Circuit held that the park was in fact a "public" forum, not a non-public forum as the district court had held. Furthermore, Summum demonstrated that it would suffer irreparable harm if the injunction were to be denied, and the interests of the city did not outweigh this potential harm. The injunction, according to the court, was also not against the public interest. Does a city's refusal to place a religious organization's monument in a public park violate that organization's First Amendment free speech rights when the park already contains a monument from a different religious group?
POINT: __________________________________________________________________________________

__________________________________________________________________________________________
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VII. Evolution, Creationism, and Intelligent Design
· Scopes v. State (Tennessee, 1926): Tennessee passed the Butler Act, which made it unlawful, in any state-funded educational establishment in Tennessee, "to teach any theory that denies the story of the Divine Creation of man as taught in the Bible, and to teach instead that man has descended from a lower order of animals.” This is often interpreted as meaning that the law forbade the teaching of any aspect of the theory of evolution.  John Scopes, a teacher, taught the theory of evolution in a science class and subsequently was arrested and charged with violating the Butler Act. The trial, which was publicized nationally, pitted two legal heavyweights against one another: Clarence Darrow (for the defense) and William Jennings Bryan (for the prosecution). Could Tennessee pass such a law, outlawing the teaching of evolution?
POINT: __________________________________________________________________________________

__________________________________________________________________________________________
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· Epperson v. Arkansas (1968): The Arkansas legislature passed a law prohibiting teachers in public or state-supported schools from teaching, or using textbooks that teach, human evolution. Epperson, a public school teacher, sued, claiming the law violated her First Amendment right to free speech as well as the Establishment Clause. Does a law forbidding the teaching of evolution violate either the free speech rights of teachers or the Establishment clause of the First Amendment?
POINT: __________________________________________________________________________________

__________________________________________________________________________________________
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Edwards v. Aguillard (1987): A Louisiana law entitled the "Balanced Treatment for Creation-Science and Evolution-Science in Public School Instruction Act" prohibited the teaching of the theory of evolution in the public schools unless that instruction was accompanied by the teaching of creation science, a Biblical belief that advanced forms of life appeared abruptly on Earth. Schools were not forced to teach creation science. However, if either topic was to be addressed, evolution or creation, teachers were obligated to discuss the other as well. Did the  Louisiana law, which mandated the teaching of "creation science" along with the theory of evolution, violate the Establishment Clause of the First Amendment?
POINT: __________________________________________________________________________________

__________________________________________________________________________________________

· [image: image57.wmf] 

Kitzmiller v. Dover (Middle District, PN, 2005): A school district in Dover, PN, required the presentation of “intelligent design” alongside evolution as an explanation of “the origin of life.” Intelligent design is the idea that "certain features of the universe and of living things are best explained by an intelligent cause, not an undirected process such as natural selection.” Parents sued, claiming that intelligent design was merely a form of creationism and thus a violation of the Establishment Clause.
POINT: __________________________________________________________________________________

__________________________________________________________________________________________

	Test Name
	The test: 
	More information:

	Lemon Test (Lemon v. Kurtzman, 1971)

[image: image12.wmf]
	To survive an Establishment Clause challenge under this test, a policy:

1. Must have a secular purpose (look at the policy history);

2. Must have a primary effect that doesn’t advance or inhibit religion (look at the effect on the audience and who the audience is); and

3. Must not foster excessive government entanglement with religion (look at what the government does with the policy (their actions)).
	Lemon's future is somewhat uncertain. Sustained criticism by conservative Justices such as Antonin Scalia and Clarence Thomas, lack of a clear reaffirmation of the central tenets of Lemon over the years since the 1980s, and inconsistent application in major Establishment Clause cases has led some legal commentators and lower court judges to believe that Lemon's days are numbered. This has resulted in a patchwork pattern of enforcement in circuit courts across the nation; while some courts apply Lemon in all or most cases, others apply it in few or none. The Supreme Court itself has applied the Lemon test as recently as Santa Fe Independent School District v. Doe (2000).



	Coercion Test: (Lee v. Weisman (1992))

[image: image13.wmf]
	The Constitution guarantees that government may not coerce anyone to support or participate in religion or its exercise or otherwise act in a way that establishes state religion or religious faith. 
	In Lee, the Court held that a prayer that was not specific to any religion was coercive at a public school’s graduation ceremony because it put pressure on students from the public and their peers to participate in, or at least show respect during, the prayers. That’s important; the coercion here can be purely psychological.



	The Traditional - Historical Approach (Marsh v. Chambers (1983)) 
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	This approach uses tradition and historical practice to define the scope of the Establishment Clause, asserting that it should not be interpreted to void practices that have long been accepted parts of social custom. 
	In Marsh, the Court upheld a state’s authority to pay a chaplain to open sessions of the legislature with a prayer.

	Endorsement Test (Lynch v. Donnelly (1984) & County of Allegheny v. ACLU (1989))

[image: image15.wmf]
	· In Lynch, where the Court allowed a nativity scene to be included in a city’s multifaceted holiday display, Justice O’Connor proposed a modified version of the Lemon test, focusing on whether the government is advancing or endorsing religion.

This approach was adopted by a majority of the Court in Allegheny, where the Court prohibited the display of a nativity scene at a county courthouse.


	The endorsement test does not prevent government from taking religion into account in making law or policy, but it prevents the government from conveying or attempting to convey a message that religion or a particular religious belief is favored or preferred.

Some scholars think this test is like a fourth prong of Lemon, where others see it as prongs one and two put together into one test. 




Establishment Clause Case Study: Elk Grove Unified School District v. Newdow (2004) 

The Facts: Michael Newdow is an atheist and the father (though not a custodial parent) of a minor child who attends public elementary school. He objects to his daughter’s hearing and voluntarily reciting of the Pledge of Allegiance in school.  California law requires “appropriate patriotic exercises” to be conducted daily in all public elementary schools during the school year.  Reciting the Pledge is one way of satisfying this requirement, and it was the policy adopted by Elk Grove Unified School District.

Congress first codified the Pledge in 1942.  Twelve years later, at the height of the Cold War, Congress amended the text of the Pledge of Allegiance to include the words “under God.” According to the Congressional Record, Congress “intended the inclusion of God in our pledge … [to] further acknowledge the dependence of our people and our Government upon the moral directions of the Creator.” According to the House Report, including a reference to God in the Pledge would also “serve to deny the atheistic and materialistic concepts of communism.” Anticipating a potential Establishment Clause challenge, Congress noted the addition was not an “an act establishing a religion or one interfering with the ‘free exercise’ of religion.”

Newdow does not claim that the school district or teacher requires his daughter to participate in reciting the Pledge.  Such required participation was prohibited by the Supreme Court in the 1943 case, West Virginia v. Barnette, decided even before “under God” was added.  Rather, he claims that his daughter has a legally recognizable injury (that he can bring on her behalf) when she is compelled to “watch and listen as her state-employed teacher in her state-run school leads her classmates in a recitation proclaiming that there is a God, and that ours is one nation under God.”  Newdow argues that the 1954 modification of the Pledge by Congress, as well as the state law and school rule requiring daily recitation, violate the First Amendment’s Establishment Clause.  He seeks declaratory and injunctive relief (i.e., a ruling that the Pledge of Allegiance is unconstitutional with the addition of the words “under God” and a court order prohibiting the school from requiring the daily recitation).
The Procedural History: A federal magistrate judge recommended that the U.S. District Court rule that the Pledge recitation did not violate the Establishment Clause.  U.S. District Court Judge Edward J. Schwartz in California accepted the recommendation and dismissed Newdow’s case.  Newdow appealed to the U.S. Court of Appeals for the Ninth Circuit, where a three-judge panel ruled in his favor, and initially declared that the Pledge itself was unconstitutional.  The Bush Administration and the school district requested that a larger panel of Ninth Circuit judges rehear the case.  On February 28, 2003, the Ninth Circuit denied the rehearing request and issued an opinion that affirmed its previous ban on teacher-led recitation of the Pledge in public schools.  However, the Court amended its initial ruling, and omitted the portion that invalidated the Pledge itself.  

After the Supreme Court granted a writ of certiorari to hear the case, Justice Scalia removed (recused) himself from participating in the case.  Newdow had filed papers with the Supreme Court asking Scalia to bow out, because the justice had spoken critically of the Ninth Circuit ruling at a Religious Freedom Day event in Fredericksburg, Virginia. The code of conduct for federal judges states that a judge should avoid public comment on the merits of a pending case.

In the event of a tie on the Court (a 4-4 decision), the lower court ruling would stand as a precedent only in the nine states that comprise the Ninth Circuit and the Supreme Court’s decision would not create a national precedent. 

The Issue: Does a school district policy that requires public school teachers to lead willing students in reciting the Pledge of Allegiance with the words “under God” violate the Establishment Clause of the First Amendment?
Pledge of Allegiance ruled unconstitutional

Many say ruling by S.F. court hasn't a prayer after appeals

Bob Egelko, San Francisco Chronicle Staff Writer, Thursday, June 27, 2002

The Pledge of Allegiance, a patriotic ritual of America's classrooms, is unconstitutional because the phrase "under God" is a government endorsement of religion, a federal appeals court ruled Wednesday. 

The 2-1 ruling by the Ninth U.S. Circuit Court of Appeals in San Francisco touched off a fury like few decisions since the Supreme Court outlawed compulsory school prayers 40 years ago. Politicians from President Bush to Gov. 

Gray Davis condemned it, the U.S. Senate quickly and unanimously passed a resolution denouncing it, and the Catholic League for Religious and Civil Rights urged teachers to defy the court and invite television crews to film their arrests. 

If the decision stands, schoolchildren would no longer recite the pledge -- at least in its current form, which was prescribed by a 1954 federal law that added the words "under God" to the text. 

"This ruling is ridiculous," said White House spokesman Ari Fleischer, who pointed out that "In God We Trust" is on the nation's currency, the Declaration of Independence refers to God several times, and the Supreme Court begins each session with the words "God save the United States and this honorable court." 

Attorney General John Ashcroft said the ruling was "contrary to two centuries of American tradition." 

But the court pointed out that the law inserting the words "under God" into the pledge had an expressly religious purpose: distinguishing the United States from communist countries during the height of the Cold War. 

During its previous 62 years of existence, including official recognition by Congress in 1942, the pledge had referred to "one nation, indivisible, with liberty and justice for all." Since 1954, it has read "one nation under God, indivisible, with liberty and justice for all." 

In signing the 1954 law, President Dwight Eisenhower said America's schoolchildren would now proclaim "the dedication of our nation and our people to the almighty," the court said. A House committee report at the time said the new language would "deny the atheistic and materialistic concepts of communism." 

UNBELIEVERS 'ARE OUTSIDERS'

The current pledge "is a profession of a religious belief, namely, a belief in monotheism," said the majority opinion by Judge Alfred Goodwin, a 1971 appointee of President Richard Nixon. 
"It sends a message to unbelievers that they are outsiders, not full members of the political community." 

Michael Newdow, the Sacramento emergency room physician and atheist who acted as his own lawyer in a suit to remove the pledge from his daughter's second-grade classroom, cited the court's language Wednesday, saying, "I feel very much like an outsider when a religious belief is imposed on me by the government." 

Some religious leaders supported the court's ruling. The Rev. Masao Kodani of Senshin Buddhist Temple in Los Angeles said Buddhists do not believe in God and many view the concept of a supreme creator as a cause of suffering. Kodani said he instructs children in his temple's dharma classes to recite the pledge in school but to remain silent during the mention of God. 

Thomas Curry, the Roman Catholic auxiliary bishop of Santa Barbara, said he had not yet seen the ruling but that he generally favors strict bans against government promotion of religion. 

"Religion is something propagated by a free people and the grace of God, not by government," said Curry, author of "Farewell to Christendom," a book on church-state issues published last year. 

TOP COURT EXPECTED TO KILL RULING

The ruling is not immediately binding and may never take effect, in light of the Supreme Court's frequent rebuffs of the appellate court in San Francisco, itself something of an outsider in the judicial community. 
The more conservative Supreme Court has overturned Ninth Circuit rulings more often than those of any other appellate court in recent years, including this year's unanimous decision by the high court allowing evictions of public housing tenants for drug use by household members. Legal scholars predicted Wednesday's ruling would meet a similar fate. 

"I'm quite confident it's going to be reversed," said Jesse Choper, a constitutional law professor at UC Berkeley's Boalt Hall. He said today's Supreme Court is more willing to accept "incursions of religion on public life" than the courts of the 1960s and 1970s that first ruled on classroom prayers. 

The high court surely will recognize that "the pledge is really a patriotic statement," said Vikram Amar, professor of constitutional law at UC's Hastings College of the Law in San Francisco. 

Even Ayesha Khan, legal director of Americans United for Separation of Church and State, while praising the appeals court's "respect for the increasing diversity of this country," acknowledged that the ruling faces "a tough road ahead." 

The Ninth Circuit, the nation's largest, oversees federal courts in California and eight other Western states. In Wednesday's ruling, the court relied on several decades of Supreme Court rulings in school prayer cases, saying they established the principle that otherwise-tolerated religious invocations are viewed differently in the classroom. 

For young and impressionable schoolchildren in a confined setting, a declaration of the nation's principles like the Pledge of Allegiance is likely to send a forbidden message of religious endorsement, said Goodwin, who was joined by Judge Stephen Reinhardt, an appointee of President Jimmy Carter. 

Although participation is optional, Goodwin said, "the mere fact that a pupil is required to listen every day to the statement 'one nation under God' has a coercive effect." 

'NOT A FEEL-GOOD PRESCRIPTION'

Dissenting Judge Ferdinand Fernandez accused the majority of elevating someone's hurt feelings into a constitutional violation. 
"Some people may not feel good about hearing the phrases (such as 'under God') recited in their presence, but (the Constitution) is not primarily a feel-good prescription," said Fernandez, an appointee of President George H.W. Bush. 

Such phrases "have no tendency to establish a religion in this country or to suppress anyone's exercise, or nonexercise, of religion, except in the fevered eye of persons who most fervently would like to drive all tincture of religion out of the public life of our polity," Fernandez said. By the same reasoning, he said, "God Bless America" and "America the Beautiful" will soon be banned on public occasions. 

The decision will not take effect for at least 52 days, under court rules, and will be suspended further during any appeals. 

The Justice Department, which represented the president and Congress in defense of the 1954 law, said it was reviewing its options. The 50,000-student Elk Grove Unified School District, which Newdow's daughter attends, said it would appeal, either by asking the full appellate court for a rehearing before a larger panel or by going directly to the Supreme Court. 

The pledge, composed in 1892 by a Baptist minister and self-described Christian socialist named Francis Bellamy, is a voluntary exercise among school districts. A 1989 California law requires each school to conduct the pledge or some other "patriotic exercise" each day; a bill awaiting a final vote in the state Assembly would require the pledge at least two days a week. 

Sen. William J. "Pete" Knight, R-Palmdale (Los Angeles County), author of the bill, said Wednesday's ruling would pose no obstacle because it was sure to be overturned by the Supreme Court. Referring to Newdow, Knight said, "It's ridiculous that some individual can change our national tradition because he's offended." 

ENDLESS STREAM OF CONTROVERSIES

Legal controversies over religion in the classroom are nothing new. When the Supreme Court ruled in 1962 that state-sponsored school prayers amounted to an establishment of religion, in violation of the separation of church and state, the decision was assailed as satanic and communist from pulpits and political podiums across the nation and prompted numerous efforts to amend the Constitution, all unsuccessful. 
The court has charted an unsteady course in subsequent decades, upholding some government religious observances, like a daily legislative prayer -- which the justices called basically secular -- and allowing some forms of state aid to religious schools. That subject should be addressed again today when the court is to rule on vouchers for private and parochial schools in Cleveland. 

But the court also has issued a series of rulings against religion in the classroom, striking down high school graduation prayers, mandatory posting of the Ten Commandments at schools, a compulsory moment of silence for prayer or meditation, and two years ago, school-supported prayers at football games. 

The Supreme Court, however, has never ruled on the current version of the Pledge of Allegiance. The court ruled in 1943 that Jehovah's Witnesses, who objected on religious grounds to taking oaths, could not be required to recite the pledge in its original form. 

Since then, several justices have commented in other religion cases that they considered the current language constitutional, statements that stopped short of a binding decision. The U.S. Court of Appeals in Chicago upheld the pledge in 1992. Wednesday's decision is the first by any court that it is unconstitutional. 



THE ISSUE

Do the words "under God" in the Pledge of Allegiance to the Flag, and the recitation of the pledge in public school classrooms violate the separation of church and state contained in the First Amendment to the Constitution? 
THE CLAIM

Michael A. Newdow said that his daughter was injured when she was compelled to "watch and listen as her state-employed teacher in her state-run school leads her classmates in a ritual proclaiming that there is a God. . . ." 
THE RULING

The pledge violates the Constitution because a statement that "the United States is a nation 'under God' is an endorsement of religion." 
THE RATIONALE

The majority wrote that the pledge is as objectionable as making schoolchildren say "we are a nation 'under Jesus,' a nation 'under Vishnu,' a nation 'under Zeus,' or a nation 'under no god,' because none of these professions can be neutral with respect to religion." 


Judges in the pledge ruling 

Judges on the Ninth U.S. Circuit Court of Appeals panel that issued Wednesday's ruling: 

MAJORITY

Senior Judge Alfred Goodwin: He wrote the majority opinion declaring the pledge unconstitutional. He was appointed to the court in 1971 by President Richard Nixon after 16 years as a judge in Oregon. The 78-year-old judge is considered a moderate. 
Judge Stephen Reinhardt: He joined Goodwin's opinion. He was appointed by President Jimmy Carter in 1980 after 23 years of law practice in Los Angeles, the last four while serving as a Democratic national committeeman. Now 71, he is considered a liberal. 

MINORITY

Judge Ferdinand Fernandez: He wrote the dissent finding the pledge constitutional. He was appointed by President George H.W. Bush in 1989 after four years as a federal judge in Los Angeles. Now 65, he is considered a conservative. 
Supreme Court accepts Pledge of Allegiance case

From Bill Mears
CNN

WASHINGTON (CNN) --The U.S. Supreme Court agreed Tuesday to hear a case involving whether schoolchildren can be allowed to recite the Pledge of Allegiance voluntarily, putting a family's custody dispute at the forefront of a constitutional legal battle.
At issue is whether the Pledge of Allegiance should be banned from public schools for its use of the words "under God." Constitutional scholars have debated for years whether the pledge serves as both a patriotic oath and a form of public prayer.

Court arguments in the case will be heard next year, with a ruling expected by June.

In the Pledge of Allegiance case, Michael Newdow, an atheist, sued the Sacramento County, California, school district where his daughter attended, saying that teacher-led recitation by students violates his 9-year-old child's religious liberty.

Legal precedent makes reciting the pledge a voluntary act, but Newdow argues it is unconstitutional for students to be forced to hear it, saying the teacher-led recitations carry the stamp of government approval.

"I believe in the Constitution," Newdow told CNN last year. "The Constitution says that government isn't supposed to be infusing religion into our society, and so I asked to have that upheld." 

In June 2002, a three-member panel the 9th U.S. Circuit Court of Appeals drew sharply divided public opinion when it banned the teacher-led pledge for nearly 10 million schoolchildren in the nine Western states under its jurisdiction.

In striking down the pledge, the judges ruled that "the coercive effect of the policy here is particularly pronounced in the school setting given the age and impressionability of schoolchildren." 

The ban was put on hold until the high court issues a final ruling. The First Amendment bans government "establishment of religion," but the Supreme Court twice previously has declared the pledge constitutional.

The federal government, local school officials and Newdow all asked the Supreme Court to hear the case, but only the separate appeal by the school district was accepted.

The Bush administration opposes the ban, and the court allowed the government to argue its position separately. U.S. Attorney General John Ashcroft pointed to religious references in the national anthem and the national motto, "In God We Trust," saying they are mostly ceremonial, and added, "Our religious heritage has been recognized and celebrated for hundreds of years."

Complicating matters is Newdow's legal standing to bring the case because of a custody dispute between him and the child's mother. The two never married. The mother, Sandra Banning, said she believes the pledge is a "patriotic expression" and said her daughter does not object to reciting it. 
The court also agreed to hear that aspect of the case.

Newdow was stripped of custody in February 2002, but a judge two weeks ago restored partial custody, boosting the chances the court would accept the case for review.

Banning and U.S. Solicitor General Theodore Olson, the government's chief lawyer before the court, have filed briefs arguing Newdow's lack of custody should disqualify him from bringing the suit.

"If, as the non-custodial parent," wrote Olson in a petition, "Newdow believes the mother's educational decisions are causing harm to the child, the proper remedy is for him to resort to family court and seek a modification of the custody agreement."

The court also announced Justice Antonin Scalia took no part in consideration of the pledge case.

Newdow had asked Scalia to recuse himself from hearing the appeal. At a Religious Freedom Day rally in January, Scalia reportedly said any changes to the pledge should be done "democratically," through the legislatures and not the courts.

He also reportedly said removing references to God from public forums would be "contrary to our whole tradition." Cameras were not allowed at the event at which Scalia spoke.

The court offered no reason for Scalia's decision not to take part in the case. That leaves the potential for a contentious 4-4 split among the remaining justices when it comes time to issue a ruling.

A tie vote would mean the pledge would be banned in schools in the 9th Circuit and potentially could apply to all public schools in the United States.

The case is Elk Grove Unified School District v. Newdow

Court to face “under God” in the pledge

3/24/2004 9:56:00 PM by Geneive Abdo - Chicago Tribune religion reporter

Four words familiar to all Americans will thrust the Supreme Court Wednesday into a debate over the separation of church and state, when the justices examine whether pledging allegiance to "one nation under God" is constitutional. 

Fifty years after "under God" was added to the pledge as a Cold War riposte to the atheistic Soviet Union, the Supreme Court will consider this fundamental question: When teachers in public schools lead children in reciting the phrase, are the students praying or merely expressing their love of country? 

The court will treat this as a legal question. But for many Americans, the issue is a theological one, and it is difficult, if not impossible, to tease the two apart. 

"I think this case raises two questions no one can duck," said Steven Aden, chief litigation counsel for the Center of Law and Religious Freedom. "Does God exist or not? And second, where do the rights of man come from? Thomas Jefferson said all people are endowed by their Creator." 

The national controversy over the Pledge of Allegiance began after a federal appeals court in California ruled in February 2003 that "under God" must be omitted when public school students recite the pledge. The appeals court said the government was endorsing religion in public schools, siding with a California atheist who sued to stop the pledge from being said in his 9-year-old daughter's elementary school. 

The Bush administration and some religious groups defend the pledge, saying it is not an expression of devotion to God but merely a saying that is part of America's heritage. 

Many religious leaders agree. "It cannot seriously be maintained that the words `under God' in the Pledge of Allegiance constitute the establishment of religion," said William Donohue, president of the Catholic League for Religious and Civil Rights in New York. 

"Ultimately, what is at stake is the right of Americans to celebrate their religious heritage on public property without fear of reprisal," Donohue said. 

In a brief filed in support of the California atheist, 32 Christian and Jewish clerics criticized the religious portion of the pledge, regardless of whether it is meant as a serious affirmation of faith. 

"If it is taken seriously, then every day the government asks millions of schoolchildren to affirm and reaffirm their religious faith," the brief said. 

"This request is made to children who believe in a single God whom the nation is under, and equally to children who believe in no god, many gods, or god as a concept so abstract and remote that it is meaningless or inaccurate to speak of being `under' God. 

"If the religious portion of the pledge is not intended as a serious affirmation of faith, then every day the government asks millions of schoolchildren to take the name of the Lord in vain." 

Advocates of the pledge have predicted the Supreme Court will strike down the California appeals court's decision for legal as well as political reasons. They said the justices are likely to be influenced by a spiritual awakening emerging across the country and by hardened patriotism after the terror attacks of Sept. 11, 2001. 

"In post- 9/11, the challenge to the Pledge of Allegiance is as much a challenge to a patriotic expression as it is to a religious statement," said Jay Sekulow, chief counsel of the American Center for Law and Justice. 

But opponents argue that in reciting the pledge, students are forced to acknowledge that God exists. 

The religious debate that will unfold in the Supreme Court mirrors the conflict that Michael Newdow, the California atheist who filed suit, has with Sandra Banning, the mother of his daughter. 

Banning, a born-again Christian who never married Newdow, said her daughter is not opposed to reciting "under God" in school. 

The couple's acrimony over the existence of God threatens to pull the Supreme Court into a theological minefield, experts said. If the court strikes down the case, critics of the suit said, it would be an implicit endorsement of atheism, saying that God does not exist. 

"Michael Newdow wants to replace one supposition with another one: that we can't know if God exists," said Aden of the Center for Law and Religious Freedom. 

"If government institutions are predicated on the supposition that we don't know if God exists and we have to function as if he doesn't, we will have adopted an atheist position, and that is anathema to what the founders believed and what most Americans believe today."

Moot Court Activity: Directions/Roles
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Moot Court Activity: A moot court is a role play of an appeals court or Supreme Court hearing. The court, composed of a panel of justices, is asked to rule on a lower court's decision. No witnesses are called. Nor are the basic facts in a case disputed. Arguments are prepared and presented on a legal question (e.g., the constitutionality of a law or government action). Since moot courts are not concerned with the credibility of witnesses, they are an effective strategy for focusing student attention on the underlying principles and concepts of justice. The following procedures are a slight adaptation of appellate procedures. The changes make the moot court an appropriate educational activity for high school students.
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1. Select a case that raises a constitutional issue. Adapt the case information to suit your class. 
2. Read, review, and clarify the facts of the case. 
3. Review these terms with the students:

· Petitioner/Appellant: The person/organization/company who appeals the lower court decision to a higher court.

· Respondent/Appellee: The person/organization/company who argues that the lower court decisions were correct.

4. Ask the students which role they would prefer in this case. They can choose from (a) Supreme Court justice; (b) litigant for the appellant; (c) litigant for the appellee; (d) journalist covering the Court. Ask them to rank their top three choices 1-3.

5. Select an odd number of students (7 or 9 or 11) to be the justices of the court.

6. Choose two teams of students to act as attorneys. One team will represent the person or group appealing the lower court decision (the petitioner or appellant). The other team will represent the party that won in the lower court (the respondent or appellee).
6.5 Assign the rest of the students to serve as journalists covering the Court.
7. Each team of litigants should meet to prepare arguments for its side of the case. The team should select one or two students to present the arguments to the court. When discussing the arguments, students should consider:

· What are the arguments in favor of and against each side? Remember, Supreme Court justices take into account five factors when they are making their decisions: 

1. The text and structure of the Constitution.

2. The intentions of those who drafted, voted to propose, or voted to ratify the provision in question.

3. Prior precedents (past decisions of the Supreme Court on similar matters).

4. The social, political, and economic consequences of their interpretations.

5. The future: What precedent will this decision have on future cases with similar facts? 

8. The justices should meet to discuss the issue involved and any case precedents. They should prepare at least 9 questions for each side that they need answered in order to reach a decision (one per justice). One justice will be chosen to be chief justice. The chief justice will preside over the hearing. He or she will call for each side to present its case as well as recognize other justices to ask questions.

9. Participants should consider all of the facts that have been established at the trial. Teams may not argue the accuracy of the facts.

10. Arguments do not need to be rooted in legal technicalities. Any argument that is persuasive from a philosophical, theoretical, conceptual or practical standpoint can be made. Teams should rely on principles found or implied in the United States Constitution.

11. Seat the justices at the front of the room. The attorneys for each side should sit on opposite sides of the room facing the justices. The other team members should sit behind their respective attorneys.

12. The chief justice should ask each side to present its arguments in the following order. The justices may ask questions at any time.

· Initial Presentation Petitioner/Appellant

· Initial Presentation Respondent/Appellee

· Rebuttal Petitioner/Appellant

· Rebuttal Respondent/Appellee

13. Each side should have 5-7 minutes for its initial argument and 3-5 minutes for rebuttal
14. During and/or after each presentation, the justices can and should question the attorney in an effort to clarify the arguments. Attorneys may ask for time to consult with other members of their team before answering questions. Justices may do so only after an attorney is one minute into his/her presentation.

14.5 During the presentation, students designated as journalists should be taking careful notes of the presentations, the questions asked, and the responses given by the litigants. They will, in their papers, be critiquing the presentations, summarizing the arguments presented and the efficacy of the questions and answer periods. These notes should be saved. . .they will be turned in with the final papers.
15. After all arguments have been presented, the justices should organize into a circle to deliberate on a decision. 
16. In the circle, the justices should discuss all of the arguments and vote on a decision. Each justice should give reasons for his or her decision.

17. The chief justice should then tally the votes and announce the decision of the court and the most compelling arguments for that decision. A decision is reached by a majority of votes. A dissenting opinion may be given.

Moot Court Roles: 

A. Supreme Court Justices

Your job is to:

1. Review the case and think of questions to ask the attorneys. The nine justices should have one question each; discuss this so no question is repeated. Consider the five factors listed above when doing this: 

a.     The text and structure of the Constitution.

b. The intentions of those who drafted, voted to propose, or voted to ratify the provision in question.

c. Prior precedents (past decisions of the Supreme Court on similar matters).

d. The social, political, and economic consequences of their interpretations.

e. The future: What precedent will this decision have on future cases with similar facts? 

2. Select a student to serve as Chief Justice. He or she will be in charge of the hearing and call on the attorneys to present their arguments.
3. PAPER I: Before the oral arguments, write out your initial leanings in the case, USING THE LAW to explain your opinion. This should be a minimum of 1 full page/Times/12 point/1 inch margins.  This paper will be worth 50 points.
4. During the oral arguments, listen carefully and take notes on the presentation; you will be asked to integrate your reaction to these presentations into your papers. Ask one relevant question of each team of litigants regarding the issues in the case.  The questions you ask, along with the notes you turn in will be worth 50 points.
5. PAPER II: Lastly, summarize your final opinion in the case based on your initial leanings but also the moot court presentation. Do not just write a reflection on the moot court.  This is you final legal opinion on the matter.  All in all, the paper should be a minimum of 2 full pages/Times/12 point/1 inch margins. This paper will be due the day after the oral arguments are completed. 

NOTE: This paper will be graded as any essay question in class would be graded. I am looking to see that you understand the law well and can use it to argue your position.  This paper will be worth 100 points.
6. Discuss the case with the other justices and decide whether you think the decision of the lower court should be upheld or overturned. You do not have to agree. The decision will be based on the majority vote. There can be dissenting opinions. You will then announce your decision and your reasoning.
B. A Supreme Court Hearing — Attorneys for the Appellant/Appellee
Your job is to:

1. Discuss the case and develop arguments to persuade the Supreme Court. Be prepared to answer any questions the justices may ask you. In preparing your arguments, you should think about the following questions:

· What decision do you want?

· What are the arguments in favor of and against each side? (Anticipating the opposition can strengthen your argument.) (Consider the five factors listed above under number one of Justices).

· Which arguments are the most persuasive? Why?

· What are the precedents and how do they influence this case?

· What might be the consequences of each possible decision? To the parties? To society?
2. PAPER I: Write a brief explaining your side’s position on this issue. Take notes during your discussions so you can write something that addresses the points listed above and the arguments of the other side. (Minimum 1 page/Times/12 point/1 inch margins)  This paper will be worth 50 points.
3. Split your presentation so that each lawyer is able to explain the facts or argue some relevant legal position. Anyone in the group may answer questions from the justices.

3. Present your arguments in the time allowed. Answer all questions from the justices.  Your presentation will be worth 100 points.
4. PAPER II: Critique your team’s presentation but also the presentation of the other side. All in all the paper should be 1 full page/Times/1 inch margins/double spaced.  This paper will be worth 50 points.
C. A Supreme Court Hearing — Supreme Court Journalists
Your job is to report the moot court arguments and write a paper summarizing your personal legal opinion of this case, and critiquing the moot court presentation. 
1. PAPER I: Before the oral arguments, write out your initial leanings in the case, USING THE LAW to explain your opinion. This should be a minimum of 1 full page/Times/12 point/1 inch margins.  This paper will be worth 50 points.
2. Pay careful attention to the moot court proceedings, taking good notes on the presentations and the questions/answers. These notes will be due with your paper.
3. PAPER II: Explain your observations of the moot court presentations. In this, think of the following questions: Did one team of attorneys have a stronger presentation? What arguments persuaded/didn’t persuade you? Were the questions well answered? Was any justice more engaged than the others? Did any particular question stick out? Which way did the Court seem to be leaning? Did the presentations sway you one way or another? Again, think in terms of LAW here. . .don’t just write a journal. How well did both sides argue the legal issues in this case? Where do you think the Court is going to go with this?  This paper should be at least 1 full page and will be worth 50 points.
4. PAPER III: Lastly, summarize your final opinion in the case based on your initial leanings but also the moot court presentation. All in all, the paper should be a minimum of 2 full pages/Times/12 point/1 inch margins. This paper will be due the day after the moot court is completed. This paper will be worth 100 points.
Supreme Court Procedure
· Justices need to wait to be introduced off stage.

· Mr. Hollister will say…

“All rise and give your attention.  The honorable Justices of the Supreme Court.”

· Justices will walk on stage in a line.  The Chief Justice will be seated in the middle.

· Mr. Hollister will say…

“Oyez!  Oyez!  Oyez!  All persons having business before the Honorable, the Supreme Court of the United States, are admonished to draw near and give their attention, for the Court in now sitting.  God save the United States and this Honorable Court.”
· Chief Justice will say…

“We will now hear the case of Elk Grove School District v. Newdow to determine whether or not having the phrase, ‘under God’ in the Pledge of Allegiance violates the establishment clause of the First Amendment.  Are the counselors ready?”

· Attorneys will stand and answer…

“Yes your honor”

· Appellant (Elk Grove School District) will go to the podium and say…
“May it please the court, my name is_________, the counsel for the appellant before this court today.  The following issues are before this court…”  Go through your brief.
· After each argument is complete, the Chief Justice will say…

“That is all the time you have.  Thank you counsel, we will take the matter under advisement.”
· Respondent (Newdow) will go to thte podium and say…

“May it please the court, my name is_________, the counsel for the appellant before this court today.  The following issues are before this court…”  Go through your brief.

· After the final closing argument the Chief Justice will say…

“This hearing is now adjourned.”

· Mr. Hollister will say…

“All rise.”  Everyone will remain standing until the Justices have left the stage.

Outline: The Freedom of Speech 
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I. The First Amendment: 

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances. 

II. Values Served by the Protecting of Free Speech: 

· The Discovery of Truth: This value was first suggested by Milton, who first suggested that when truth and falsehood are allowed to freely grapple, truth will win out. 

· Facilitating Participation by Citizens in Political Decision-Making: It has been suggested that citizens will not make wise and informed choices in elections if candidates and proponents of certain policies are restricted in their ability to communicate positions. 
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Creating a More Adaptable and Stable Community (The "Safety Valve" Function): It has been suggested that a society in which angry and alienated citizens are allowed to speak their mind--"vent"--will be more stable, as people will be less likely to resort to violence.  It has also been pointed out that allowing the alienated and discontented to speak freely enables government to better monitor potentially dangerous groups who would otherwise act more clandestinely. 

· Assuring Individual Self-Fulfillment: Free speech enables individuals to express themselves, create and identity--and, in the process perhaps, find kindred spirits.  Freedom of speech thus becomes an aspect of human dignity. 


· Checking Abuse of Governmental Power: As Watergate, Clintongate, Bridgegate (and all the other "gates") demonstrate, freedom of the press enables citizens to learn about abuses of power--and then do something about the abuse at the ballot box, if they feel so moved. 

· Promoting Tolerance: It has been argued that freedom of speech, especially through our  practice of extending protection to speech that we find hateful or personally upsetting, teaches us to become more tolerant in other aspects of life--and that a more tolerant society is a better society. 


· Creating a More Robust and Interesting Community: A community in which free speech is valued and protected is likely to be a more energized, creative society as its citizens actively fulfill themselves in many diverse and interesting ways.

NOTE: Freedom here may be limited by government action:

· Sometimes the government can limit or punish speech b/c content is not fully protected (obscenity, defamation, commercial speech, fighting words and incitement). 

· Time, place, and manner restrictions deals with regulation of protected speech.

· Sometimes, expressive conduct that is not really speech is protected (symbolic speech). (Use Katherine Harris example. . .getting run over as an expression isn’t OK).

· Also will study laws passed to restrict speech that are unenforceable b/c they are unclear (vague) (banning speech that’s “obscene”) or overinclusive (prohibit protected expression) (banning speech that is “offensive”).

III. Freedom of Speech issues:

A. Obscenity: 
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1. Introduction: One of the most perplexing of all speech-related problems has been the issue of obscenity and what to do about it.  A wide variety of tests have been used by individual Supreme Court justices to determine what obscenity is, and for long periods of time, no single approach commanded the support of a majority of the Court.  The difficulty of defining obscenity was memorably summarized by Justice Stewart in a concurring opinion when he said: "I know it when I see it."  

   Two presidential commissions have been formed to make recommendations on a national response to pornography.  The first commission, The 1970 Lockhart Commission, recommended eliminating all criminal penalties for pornography except for pornographic depictions of minors, or sale of pornography to minors. Another commission appointed under President Reagan, the Meese Commission, came to a different conclusion, recommending continued enforcement of laws regulating hard-core pornography, even when only adults were involved. 

2. So what is “obscenity” anyway? 

   After grappling with the obscenity problem in many cases during the late 1950s and early 1960s, the Supreme Court laid out “basic guidelines” for jurors in obscenity cases in its 1973 decision Miller v. California. These include: 

· Whether the average person, applying contemporary community standards, would find that the work, taken as a whole, appeals to the prurient (marked by, arousing, or appealing to unusual sexual desire) interest. 

· Whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law. 

· Whether the work, taken as a whole, lacks serious literary, artistic, political or scientific value. 

The Court reasoned that individuals could not be convicted of obscenity charges unless the materials depict “patently offensive hard core sexual conduct.” This means that many materials dealing with sex, including pornographic magazines, books, and movies, simply do not qualify as legally obscene.

3. What’s illegal about obscenity? Possession? Selling? Buying it? Transporting it? 

CASE STUDY: Stanley v. Georgia (1969): Law enforcement officers, under the authority of a warrant, searched Stanley's home pursuant to an investigation of his alleged bookmaking activities. During the search, the officers found three reels of eight-millimeter film. The officers viewed the films, concluded they were obscene, and seized them. Stanley was then tried and convicted under a Georgia law prohibiting the possession of obscene materials. Did the Georgia statute infringe upon the freedom of expression protected by the First Amendment?

· POINT: _______________________________________________________________________________

4. What about child pornography? Is it OK to possess that? 

CASE STUDY: New York v. Ferber (1982): A New York child pornography law prohibited persons from knowingly promoting sexual performances by children under the age of sixteen by distributing material which depicts such performances. Did the law violate the First Amendment?

· POINT: _______________________________________________________________________________

5. What about “virtual” child porn? Can laws be written to go after that? 

CASE STUDY: US v. Williams (2008): Michael Williams was convicted in federal district court of "pandering" (offering, soliciting, or promoting) child pornography. The PROTECT Act proscribes the pandering of "any material or purported material in a manner that reflects the belief, or that is intended to cause another to believe" that the material is illegal child pornography. The Act represents Congress's attempt to outlaw sexually explicit images of children - including both images of real children and computer-generated images of realistic virtual children. The Supreme Court struck down Congress's previous effort as overbroad in Ashcroft v. Free Speech Council, because the law as written could have outlawed artwork that was neither obscene nor child pornography. Williams argued that the PROTECT Act was similarly overbroad, but the district court held that the government can legitimately outlaw the pandering of material as child pornography, even if the material is not in fact child pornography.

· POINT: _______________________________________________________________________________

NOTE: In 2001, the Supreme Court struck down The Child Pornography Prevention Act of 1996 (CPPA), a law that  prohibited "any visual depiction, including any photograph, film, video, picture, or computer or computer-generated image or picture" that "is, or appears to be, of a minor engaging in sexually explicit conduct," and any sexually explicit image that is "advertised, promoted, presented, described, or distributed in such a manner that conveys the impression" it depicts "a minor engaging in sexually explicit conduct." They felt the law was overbroad and criminalized behavior that created no victims, unlike real child pornography.
6. How about zoning ordinances? Can a town put limits on the locations of adult businesses? 

CASE STUDY: Young v. American Mini Theatres (1976): The city of Detroit amended its “Anti-Skid Row Ordinance” to provide zoning limitations for adult businesses. The ordinance provided that no adult business could be located within 1,000 feet of any two existing adult businesses or within 500 feet of any residential area. The theater that challenged the law contended that the zoning ordinance was a content-based law that targeted businesses because officials did not like the expressive messages conveyed by the adult material displayed there. The city of Detroit countered, saying that the law was not passed to silence offensive expression but to prevent the deterioration of neighborhoods. Does this ordinance violate the First Amendment? 

· POINT: _______________________________________________________________________________

7. What about nude dancing? Can towns regulate this? 
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CASE STUDY: Barnes v. Glen Theater (1991): Glen Theatre and the Kitty Kat Lounge in South Bend, Indiana, operated entertainment establishments with totally nude dancers. An Indiana law regulating public nudity required dancers to wear "pasties" and a "G-string" when they perform. The Theatre and Lounge sued to stop enforcement of the statute. Does a state prohibition against complete nudity in public places violate the First Amendment's freedom of expression guarantee?

· POINT: _______________________________________________________________________________

B. Indecent speech: 

1. Definition: Indecent speech is speech that doesn’t go to the level of obscenity, but still is offensive to some listeners/viewers. Here’s the FCC’s definition of what constitutes “indecency”: Material is indecent if, in context, it depicts or describes sexual or excretory organs or activities in terms patently offensive as measured by contemporary community standards for the broadcast medium. In each case, the FCC must determine whether the material describes or depicts sexual or excretory organs or activities and, if so, whether the material is “patently offensive.”
2. Is “indecent speech” protected by the Constitution?

CASE STUDY: Cohen v. California (1971): A 19-year-old department store worker expressed his opposition to the Vietnam War by wearing a jacket emblazoned with "F--- THE DRAFT. STOP THE WAR" into the Los Angeles County Courthouse.  The young man, Paul Cohen, was charged under a California statute that prohibits "maliciously and willfully disturb[ing] the peace and quiet of any neighborhood or person [by] offensive conduct." Cohen was found guilty and sentenced to 30 days in jail. Did California's statute, prohibiting the display of offensive messages such as "F--- the Draft," violate freedom of expression as protected by the First Amendment?

· POINT: _______________________________________________________________________________
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3. What about this?: University of Maryland officials expressed anger and embarrassment following a men’s basketball game against conference rival Duke University in January 2004, when fans chanted and sported T-shirts with the slogan “F%&* Duke” and directed epithets at Duke players. This was one of many incidents of offensive or obnoxious cheering by students throughout the country during the 2004 college basketball season. Fans have created controversy by targeting a player whose girlfriend had posed in Playboy, chanting “rapist” at a player who had pled guilty to sexual assault and waving fake joints at a player with a history of drug use. Can universities ban this speech from their arenas?[image: image16.jpg]


 
· POINT: _______________________________________________________________________________

C. FCC and government regulation of the public airwaves:
1. Why don’t we see more swearing, sex, and nudity on network television or on the radio? And what about cable? Or satellite radio? There is more racy stuff out there. . .what gives?
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CASE STUDY: FCC v. Pacifica Foundation (1978): During a mid-afternoon weekly broadcast, a New York radio station aired George Carlin's monologue, "Filthy Words." Carlin spoke of the words that could not be said on the public airwaves. The station warned listeners that the monologue included "sensitive language which might be regarded as offensive to some." The FCC received a complaint from a man who stated that he had heard the broadcast while driving with his young son. Does the First Amendment deny government any power to restrict the public broadcast of indecent language?

· POINT: _______________________________________________________________________________

NOTE: Given the Supreme Court’s decision in FCC v. Pacifica Foundation, the FCC (Federal Communications Commission) has the power to punish television and radio stations that broadcast obscenity, indecency and profanity. Below are excerpts from the FCC’s website, explaining their jurisdiction and the definitions of these three types of speech: 

What are the statutes and rules regarding the broadcast of obscene, indecent, and profane programming? Title 18 of the United States Code, Section 1464, prohibits the utterance of “any obscene, indecent or profane language by means of radio communication.” Obscene material is strictly prohibited. The broadcast of indecent material is banned during the period between 6 a.m. and 10 p.m. FCC decisions also prohibit the broadcast of profane material between 6 a.m. and 10 p.m.
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What makes material “obscene?” You know this one. . .it’s the three part test from the first part of this unit. We won’t really get into that one. . .television and radio stations aren’t trying to broadcast this kind of stuff. . .

What makes material “indecent?”:  Indecent material contains sexual or excretory material that does not rise to the level of obscenity. For this reason, the courts have held that indecent material is protected by the First Amendment and cannot be banned entirely. It may, however, be restricted to avoid its broadcast during times of the day when there is a reasonable risk that children may be in the audience. The FCC has determined, with the approval of the courts, that there is a reasonable risk that children will be in the audience from 6 a.m. to 10 p.m., local time. Therefore, the FCC prohibits station licensees from broadcasting indecent material during that period.
     Material is indecent if, in context, it depicts or describes sexual or excretory organs or activities in terms patently offensive as measured by contemporary community standards for the broadcast medium. In each case, the FCC must determine whether the material describes or depicts sexual or excretory organs or activities and, if so, whether the material is “patently offensive.” 
     In our assessment of whether material is “patently offensive,” context is critical. The FCC looks at three primary factors when analyzing broadcast material: (1) whether the description or depiction is explicit or graphic; (2) whether the material dwells on or repeats at length descriptions or depictions of sexual or excretory organs; and (3) whether the material appears to pander (provide gratification for others’ desires) or is used to titillate (to excite pleasurably; to arouse by stimulation) or shock. No single factor is determinative. The FCC weighs and balances these factors because each case presents its own mix of these, and possibly other, factors. 

What makes material “profane?” “Profane language” includes those words that are so highly offensive that their mere utterance in the context presented may, in legal terms, amount to a “nuisance.”


Discussion: Look at the following scenarios and ask yourself if the following are “indecent” according to the definition above: 
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Oprah and teen sex: Winfrey and guest Michelle Burford, an editor at O, The Oprah Magazine discussed the sexual behavior of teenagers on the Oprah episode “Is Your Child Living a Double Life?” The episode originally aired on October 2, 2003. During the segment in question, Burford defined a “rainbow party,” as a group oral sex activity where women the girls put lipstick and then, “each one puts her mouth around the penis of the gentleman or gentlemen who are there to receive favors and makes a mark um in a different place on the penis.” She also defined “tossed salad,” as “oral anal sex.”  

2. Terrell Owens: ABC Sports has apologized for a steamy locker room scene between a "Desperate Housewives" star and Philadelphia Eagles wide receiver Terrell Owens at the beginning of "Monday Night Football." The short taped segment at the top of the broadcast paired two of ABC's highest-rated shows. It features "Desperate Housewives" co-star Nicolette Sheridan, clad only in a towel, meeting Owens in a locker room. Sheridan tries to get Owens to skip the game and drops the towel, showing for a moment her bare back. Owens protests that he has to play the Cowboys but changes his mind, saying, "Aww, hell, the team's going to have to win without me," as Sheridan jumps into his arms.
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NYPD Blue: The police drama N.Y.P.D. BLUE/ABC/1993-2005 became the center of controversy when Amy Brenneman as Officer Janice Licalsi displayed her butt during a romantic bedroom scene on the premiere episode and David Caruso as Detective John Kelly exposed his derriere in a locker room scene in an October, 1993 episode. Dennis Franz as Detective Sipowicz later displayed his butt crack on the air during an erotic shower scene ("I usually wash myself down there..."It's getting clean down there...") with his girlfriend, Sylvia Costa (Sharon Lawrence) on episode "The Final Adjustment" (11/22/1994).

4. Bono: During the 2003 NBC broadcast of the Golden Globes Awards, the lead singer of the Irish rock group U2 said "this is really, really, f------ brilliant." 
5. Survivor: Marooned on the deserted tropical island of Pulau Tiga, in the South China Sea, (northeast of Malaysia), 16 castaways competed to win the $1 million prize as part of the CBS reality series SURVIVOR. Richard Hatch, a single 39-year-old corporate trainer from Newport, Rhode Island won the competition on the 39th and last day of the game which aired on August 23, 2000. Part of Hatch's winning strategy was to wander naked about the island. It both thrilled and disgusted the viewers at home as well as his fellow contestants. Hatch was never seen fully naked on the screen due to the video editing that blotted out any of his prominent naughty bits. Entertainment Weekly called Hatch "The Ultra-Conniving, Buck-Naked Corporate Trainer." 

6. “My Breast”: The TV-Movie My Breast (1994) starred actress Meredith Baxter who played the role of Joyce Wadler, a New York journalist who discovers she has breast cancer. This landmark movie showed Meredith Baxter bare her breasts for a doctor's examination and in another scene observe herself as she stood nude in front of a mirror.

7. ER: An episode of ER in which a glimpse of an elderly patient’s breast is seen as she is being treated in the emergency room. 
8. Victoria’s Secret: A Victoria’s Secret “special” that shows models parading around in skimpy lingerie.

9. The Eminem song: “The Real Slim Shady” was played on a Colorado radio station. A caller objected to these lyrics (see the little swearing symbols below and you can guess what it is). The lyric was beeped out on the station but a caller objected anyway because even though the lyric was beeped out, she said that she knew what it was even with the editing: 
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And that's the message that we deliver to little kids
And expect them not to know what a woman's $*&#($ is
Of course they gonna know what intercourse is
By the time they hit fourth grade
They got the Discovery Channel don't they?

10. Janet Jackson, Justin Timberlake, and the Super Bowl: During the half time show of the Super Bowl played February of 2004, an estimated 140 million people were watching the show when at the end, pop star Justin Timberlake popped off part of Jackson's corset, exposing her breast. Performing together in a routine that had included a number of bump-and-grind moves, Timberlake reached across Jackson, flicking off the molded right cup of the bustier, leaving her breast bare except for a starburst-shaped decoration held in place by a nipple piercing. 
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Saving Private Ryan: In November of 2004, ABC affiliates planned to show “Saving Private Ryan,” the Steven Spielberg movie about World War II, during prime time. The affiliates were nervous about showing the film because of its graphic depictions of wartime violence and its use of profanity, including the F-word.

12. “Married by America”: The six-episode “Married by America,” which got dismal ratings in 2003, introduced a cast of single men and women and allowed viewers to match them up by popular vote. Five matched couples then went through some of the rituals of dating. None actually got married. The episode in question, which aired April 7, 2003, featured explicitly sexual scenes from their bachelor and bachelorette parties. “Even with Fox’s editing, the episode includes scenes in which partygoers lick whipped cream from strippers’ bodies in a sexually suggestive manner,” the FCC said. “Another scene features a man on all fours in his underwear as two female strippers spank him. Although the episode electronically obscures any nudity, the sexual nature of the scenes is inescapable.” 

2. What about live “fleeting” expletives though. . .when someone just blurts out something on live television? Can the FCC fine a station for that?
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CASE STUDY: FCC v. Fox Television Stations (2009): In 2002 and 2003, Fox Television Stations broadcast the Golden Globes Awards and the Billboard Music Awards. During the broadcasts, one musician (Bono. . .you know) used an explicative in his acceptance speech, and a presenter (Nicole Richie) used two expletives. The Federal Communications Commission (FCC), although it had previously taken the position that such fleeting and isolated expletives did not violate its indecency regime, issued notices of liability to Fox for broadcasting the profane language. The FCC argued that previous decisions referring to "fleeting" expletives were merely staff letters and dicta and did not accurately represent its position on the matter. Fox appealed the FCC sanctions to the U.S. Court of Appeals for the Second Circuit. The Second Circuit held that the FCC's liability order was "arbitrary and capricious" under the governing Administrative Procedure Act because the FCC had completely reversed its position on fleeting expletives without giving a proper justification. The Second Circuit also failed to find any evidence that the expletives were harmful. Is the FCC's order imposing liability on Fox Television Stations for fleeting expletives spoken during two nationally broadcast awards ceremonies is "arbitrary and capricious" under the Administrative Procedure Act, based on the FCC's previous acceptance of similar expletives?

· POINT: _______________________________________________________________________________

D. Defamation 

1. Introduction (from freedomforum.org): Defamation refers to false statements of fact that harm another's reputation. It encompasses both libel (written) and slander (spoken). The hallmark of a defamation claim is harm to one’s reputation. Former United States Supreme Court Justice Potter Stewart wrote in Rosenblatt v. Baer (1966) that the essence of a defamation claim is the right to protect one's good name. According to Stewart, this tort "reflects no more than our basic concept of the essential dignity and worth of every human being — a concept at the root of any decent system of ordered liberty." 

   In defamation cases, the Supreme Court has staked out a middle ground and ruled that there must be a proper accommodation between protecting reputations and ensuring "breathing space" for First Amendment freedoms. If the press could be punished for every error, a chilling effect would freeze publications on any controversial subject.

2. So what does a plaintiff have to prove to prove that he/she has been defamed?  Depends who you are. . .see the three types of people listed below: 

a. Public Officials:  Elected officials who serve in government (the president, mayor, alderman, etc.)
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What do they need to prove to win a defamation suit? According to the USSC (NY Times v. Sullivan, 1963), public officials would need to prove what’s called “actual malice,” ie. “knowledge that [the information] was false or with reckless disregard of whether it was false or not.” Basically they would have to show that the writer of the article knew the article was untrue or ignored a huge risk in publishing the article. 

Why is the standard set for this person this way? Articles discussing public officials are more protected because in America we firmly believe that people have the right to discuss their elected leaders and their actions. At times, mistakes are made in these articles. . .but is this enough to win a lawsuit? No. . .they must show something more than just a mistake: actual malice. Public officials/figures are people who seek the limelight and who, if they need to, can use the media to their own advantage. They have exposed their lives to the scrutiny of the media, but they are also more powerful in that they can use the media to defend their actions and views.
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b. Public figures:  Typically, these are people who aren’t elected officials, but who are otherwise famous (actors, athletes (like Tom Brady, at right), celebrities, etc.). They can also be people who are “limited public figures,” such as a private citizen who starts a letter writing campaign and begins getting media coverage. There are also “involuntary public figures,” such as private individuals who are accused of crimes (Andrea Yates, for example).

What do they need to prove to win a defamation suit? In 1967, the USSC extended the “actual malice” standard to cover public figures as well (Curtis Publishing v. Butts). Again, public figures would have to show that the writer of the article knew the article was untrue or ignored a huge risk in publishing the article.

[image: image74.png]@}{egm@ommanhmem

And Gm?spakc all these words, saying, ] am thelorp rﬁy God....

. fi’hm;, shalt have no other gods

before me
u Thou shalt not make unto thee

2
<

b v Remember the 5a ay
to keep it h o
¥ Honour tfy ffzﬂler and ﬂty mother
t not
wr ’wau 5ha1t not commit aaultery
v Yhou shalt not steal
x Thou shalt not bear false witness

aqainst thy neighbour
‘alm% shalt n{:t coi?et

EXODUS XX




Why is the standard set for this person this way? Granted articles about politics are really important to our nation. . .but what about articles about these “public figures”? Why is the standard the same for them? In his concurring opinion, Chief Justice Earl Warren pointed to the fact that public figures can be as powerful and influential as public officials. Because of this, citizens have the right to discuss and debate their actions. Public figures also have ready access to the media to counter criticism of their views and activities, much as public officials do.  

c. Private individuals: Everyday people like you and me (like the guy in the picture at right. . .I don’t have a clue who he is. . .I just got the picture from the Internet).

What do they need to prove to win a defamation suit? In the case of Gertz v. Robert Welch, Inc. (1974), the USSC said that private individuals don’t have to prove “actual malice” to win a defamation lawsuit. Why? For two reasons: (1) Public officials and public figures have greater access to the media in order to counter defamatory statements; and (2) public officials and public figures to a certain extent seek out public acclaim and assume the risk of greater public scrutiny. Private persons too are “more vulnerable to injury, and the state interest in protecting them is correspondingly greater." 

   Because of this, the Court said the following: “We hold that, so long as they do not impose liability without fault, the States may define for themselves the appropriate standard of liability for a publisher or broadcaster of defamatory falsehood injurious to a private individual.” This standard means that a private person does not have to show that a defendant acted with actual malice in order to prevail in a defamation suit. The private plaintiff usually must show simply that the defendant was negligent, or at fault. However, the Supreme Court also ruled that private defamation plaintiffs could not recover punitive (or punishment) damages unless they showed evidence of actual malice. 

NOTE: These cases show that perhaps the most important legal issue in a defamation case is determining the status of the plaintiff. 

· If the plaintiff is a public official, public figure or limited-purpose public figure, the plaintiff must establish that the defendant acted with actual malice with clear and convincing evidence.

· If the plaintiff is merely a private person, the plaintiff must usually only show that the defendant acted negligently. If the private person wants to recover punitive damages, he or she must show evidence of actual malice. 

3. Beyond the status of the defendant, what else needs to be proved to win a defamation suit? 

· Identification: The plaintiff must show that the publication was "of and concerning" himself or herself. 

· Publication: The plaintiff must show that the defamatory statements were disseminated to a third party. 

· Defamatory meaning: The plaintiff must establish that the statements in question were defamatory. For example, the language must do more than simply annoy a person or hurt a person's feelings. 

· Falsity: The statements must be false; truth is a defense to a defamation claim. Generally, the plaintiff bears the burden of proof of establishing falsity. 

· Damages: The false and defamatory statements must cause actual injury or special damages.

4. What kinds of defenses are available for a defamation lawsuit? 

· Truth or substantial truth: Truth is generally a complete defense. Many jurisdictions have adopted the substantial-truth doctrine, which protects a defamation defendant as long as the "gist" of the story is true. 

· Statements in judicial, legislative, and administrative proceedings: Defamatory statements made in these settings by participants are considered absolutely privileged. For example, a lawyer in a divorce case could not be sued for libel for comments he or she made during a court proceeding. 

· Libel-proof plaintiffs: This defense holds that some plaintiffs have such lousy reputations that essentially they are libel-proof. The theory is that one cannot harm someone's reputation when that person already has a damaged reputation (think Dennis Rodman, Brittany Spears at her lowest, etc.)

· Rhetorical hyperbole: Some courts will hold that certain language in certain contents (editorial/opinion column) is understood by the readers to be figurative language not to be interpreted literally.
· Retraction statutes: Nearly every state possesses a statute that allows a defamation defendant to retract, or take back, a libelous publication. Some of these statutes bar recovery, while others prevent the defendant from recovering so-called punitive damages.

5. What about a parody that’s really offensive? Can a public figure sue for defamation and “infliction of emotional distress”? 
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CASE STUDY: Hustler Magazine and Larry C. Flynt v. Jerry Falwell (1988): The inside front cover of the November 1983 issue of Hustler Magazine featured a "parody" of an advertisement for Campari Liqueur that contained the name and picture of respondent and was entitled "Jerry Falwell talks about his first time." This parody was modeled after actual Campari ads that included interviews with various celebrities about their "first times." Although it was apparent by the end of each interview that this meant the first time they sampled Campari, the ads clearly played on the innuendo of the general subject of "first times." Copying the form and layout of these Campari ads, Hustler's editors chose Falwell as the featured celebrity and drafted an alleged "interview" with him in which he states that his "first time" was during a drunken rendezvous with his mother in an outhouse. The Hustler parody portrays respondent and his mother as drunk and immoral, and suggests that respondent is a hypocrite who preaches only when he is drunk. In small print at the bottom of the page, the ad contains the disclaimer, "ad parody -- not to be taken seriously." The magazine's table of contents also lists the ad as "Fiction; Ad and Personality Parody." 

   Soon after the November issue of Hustler became available to the public, Falwell filed suit against Hustler for libel, invasion of privacy, and intentional infliction of emotional distress. 

· POINT: _______________________________________________________________________________

Outline: The Freedom of Speech (Part II)
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A. Fighting Words: 

1. What are “fighting words” anyway? Why aren’t they protected speech? 

CASE STUDY: Chaplinsky v. New Hampshire (1942): Chaplinsky, a Jehovah’s Witness, was distributing religious literature on the streets of Rochester, N.H. Apparently, several citizens complained about Chaplinsky’s comments. Some alleged that he was denouncing all religion as a “racket.” A city marshal named Bowering confronted Chaplinsky and warned him that people were getting restless with his activities. 

   Chaplinsky then allegedly said to Bowering: “You are a God damned racketeer” and “a damned Fascist and the whole government of Rochester are Fascists or agents of Fascists.” Chaplinsky was charged and convicted under a city ordinance that prohibited people in public from calling others they encountered “any offensive or derisive name.” Chaplinsky claimed that the city law violated the First Amendment.

· POINT: _______________________________________________________________________________

2. Wait. . .this seems vague. People can be arrested for words that would provoke others to violence? What if those words were political? Sometimes crowds don’t like what a speaker has to say. Does this count as “fighting words”? 
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CASE STUDY: Terminiello v. City of Chicago (1949): Arthur Terminiello, an ex-Catholic priest, was charged with disorderly conduct after he gave a racist, anti-Semitic speech in a Chicago auditorium to the Christian Veterans of America.  More than a thousand people were outside the auditorium gathering in protest of the meeting. Terminiello criticized the protesters and then criticized various political and racial groups. 

     Local police charged him with breach of the peace, defined by the trial court as any “misbehavior which violates the public peace and decorum.” The trial court instructed the jury that “misbehavior may constitute a breach of the peace if it stirs the public to anger, invites dispute, brings about a condition of unrest, or creates a disturbance.”

City officials argued that Terminiello could be punished because his speech constituted fighting words.

· POINT: _______________________________________________________________________________

3. So how do you convict someone for using these words? What type of statute works to get them? What type doesn’t work? 

c. Gooding v. Wilson (1972): James Wilson told a police officer: “White son of a bitch, I’ll kill you,” and “You son of a bitch, I’ll choke you to death.” For these words, Wilson was arrested and convicted of disorderly conduct.

He was charged under a statute that defined disorderly conduct as follows: “Any person who shall, without provocation, use to or of another, and in his presence … opprobrious (expressing contempt) words or abusive language, tending to cause a breach of the peace … shall be guilty of a misdemeanor.” The state argued that the statute was constitutional because it only applied to “fighting words.” However, the U.S. Supreme Court reversed the conviction, finding that the statute punished more than fighting words as defined under Chaplinsky.
POINT: The Court first examined the language of the statute. “The dictionary definitions of ‘opprobrious’ and ‘abusive’ give them greater reach than ‘fighting’ words,” Supreme Court Justice William Brennan wrote for the majority. The court also noted that other Georgia courts had interpreted the statute to apply to more than fighting words.

4. Still. . . “fighting words” sounds pretty subjective. What court decisions have given more specifics on what this term means? 

i. What if people in a crowd listening to a speaker merely get angry (but not angry enough to fight)? Can the police arrest the speaker?

· POINT: _______________________________________________________________________________

ii. Two thousand civil rights demonstrators picketed a courthouse; about 75 policemen separated the demonstrators from 100-300 whites gathered on the other side of the street. The police step in and arrest the demonstrators because “violence was about to erupt.” Still, the police could have handled the crowd of protestors. Can the police arrest the speakers? 

· POINT: _______________________________________________________________________________

iii. If the defendant is a black civil rights worker speaking in a small southern town with a history of racial violence.  Members of the audience are ready to attack defendant because they hate all black civil rights activists. Can the police arrest the speaker?
· POINT: _______________________________________________________________________________

iv. What if defendant swears at a police officer during a traffic stop or an arrest? Can the defendant be convicted for “breach of the peace” or “verbally abusing or using derogatory remarks to a police officer”?

· POINT: _______________________________________________________________________________

v. What about the “F--- the Draft” jacket that Cohen wore in Cohen v. California? Couldn’t the words on the jacket be taken as fighting words? If so, shouldn’t his conviction have stood?

· POINT: _______________________________________________________________________________

e. Lower courts in disarray: The lower courts have had a difficult time determining whether certain epithets constitute “fighting words.” At the very least, they have reached maddeningly inconsistent results. Let’s say that a statute is written correctly, in line with Chaplinsky. Do you think the following are or are not fighting words? 

· Flashing a sexually suggestive sign repeatedly to a young woman driving a car (State v. Hubbard, Minnesota Court of Appeals, 2001).

· Calling a police officer a “son of a bitch” (Johnson v. Campbell, 9th Circuit, 2003). 

· Yelling “f*%$ you all” to a police officer and security personnel at a nightclub (Cornelius v. Brubaker, Minnesota District Court, 2003).

· Yelling racial slurs at two African-American woman (In re John M., Arizona Court of Appeals, 2001).  Repeatedly yelling the words “whore,” “harlot” and “Jezebel” at a nude woman on the beach (Wisconsin v. Ovadal, Wisconsin Court of Appeals, 2003). 

· Telling a police officer: “I’m tired of this God da#$%& police sticking their nose in sh&* that doesn’t even involve them” (Brendle v. City of Houston, Court of Appeals of the State of Mississippi, 2000).

· Calling a police officer a “white, racist motherf*#$%*” and wishing his mother would die (State v. Clay, Minnesota Court of Appeals, 1999). 

· Telling a security officer “This is bullsh*%” when rousted from a parking lot (U.S. v. McDermott, Eastern District of Pennsylvania, 1997). 
· Calling a police officer a “fu*$%&# ass*%&^” in a loud voice and attempting to spit on the officer (State v. York, Maine Supreme Judicial Court, 1999). 
FINAL NOTE: With fighting words, two things are important to understand: (1) Any statute that is going to be used to prosecute this crime have to be carefully tailored so they don’t prohibit protected speech; (2) Consider the cases above and the situations above before you make a decision; (3) Still, it’s all very subjective what is and is not “fighting words.”

B. Advocacy of Illegal Conduct (or Incitement): 

1. What is this kind of speech anyway? Advocacy of illegal conduct, or incitement, occurs when people talk about engaging in criminal activity. What happens when people talk about overthrowing the government? Killing someone else? What happens when they talk about planning terrorist activities? Does the First Amendment protect these sorts of expression? 
2. This area of the law began to develop during World War I. . .what cases led to its development?

[image: image79.wmf]CASE STUDY I: Schenck v. United States (1919): During World War I, Schenck mailed circulars to draftees. The circulars suggested that the draft was a monstrous wrong motivated by the capitalist system. The circulars urged "Do not submit to intimidation" but advised only peaceful action such as petitioning to repeal the Conscription Act. Schenck was charged with conspiracy to violate the Espionage Act by attempting to cause insubordination in the military and to obstruct recruitment. Were Schenck's actions (words, expression) protected by the free speech clause of the First Amendment?

· POINT: _______________________________________________________________________________
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3. This test has changed, however. . .what case led to its change? 

CASE STUDY: Brandenburg v. Ohio (1969):  A small group of Ku Klux Klan members in Ohio invited a television news station to film their rally. The handful of KKK members in attendance brandished rifles and firearms, made racist and anti-Semitic statements, and declared that they were going to march on Congress. During the rally, a speaker said to a crowd: “"that there might have to be some revengeance [sic] taken" for "continued suppression of the white, Caucasian race"? Can this person be arrested for advocacy of illegal conduct? 

· POINT: _______________________________________________________________________________

4. OK, so we understand the Brandenburg test. . .but what other guidelines has the Supreme Court set out for these type of situations? 

CASE STUDY: Hess v. Indiana (1973): During a war demonstration, demonstrators move onto a public street and block the passage of vehicles. When the demonstrators don’t respond to verbal directions from the sheriff to clear the street, the sheriff and his deputies begin walking up the street, and the demonstrators in their path move to the curbs on either side, joining a large number of spectators who had gathered. Defendant is standing off the street as the sheriff passes him. The sheriff hears the defendant say "We'll take the f---ing street later," or "We'll take the f---ing street again." Can this person be arrested for advocacy of illegal conduct? (Hess v. Indiana (1973))

· POINT: _______________________________________________________________________________

4. How much do the speakers have to advocate the illegal conduct? 

CASE STUDY: NAACP v. Claiborne Hardware Co. (1982) A group of white-owned businesses sued the NAACP and others who organized a civil rights boycott against the stores. To give the boycott teeth, activists wearing black hats stood outside the stores and wrote down the names of black patrons. After these names were read aloud at meetings and published in a newspaper, sporadic acts of violence were committed against the persons and property of those on the list. At one public rally, Charles Evers, a boycott organizer, threatened that boycott breakers would be "disciplined" and warned that the sheriff could not protect them at night. At another rally, Evers stated, "If we catch any of you going in any of them racist stores, we're gonna break your damn neck." Several businesses sued the NAACP for business losses incurred as a result of the boycott, specifically citing the NAACP’s threat of violence against customers. A Mississippi court awarded the businesses $1.25 million.

· POINT: _______________________________________________________________________________
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CASE STUDY: Rice v. Paladin Enterprises, (4th Circuit 1997): On the night of March 3, 1993, James Perry brutally murdered Mildred Horn, her eight-year-old quadriplegic son Trevor, and Trevor's nurse, Janice Saunders, by shooting Mildred Horn and Saunders through the eyes and by strangling Trevor Horn. Perry's crime was not one of vengeance; he did not know any of his victims. Nor did he commit the murders in the course of another offense. Perry acted instead as a contract killer, a "hit man," hired by Mildred Horn's ex-husband, Lawrence Horn, to murder Horn's family so that Horn would receive the $ 2 million that his eight-year-old son had received in settlement for injuries that had previously left him paralyzed for life.In soliciting, preparing for, and committing these murders, Perry meticulously followed the directives of a book called “Hitman,”130 pages of detailed factual instructions on how to murder and to become a professional killer. In a subsequent lawsuit, representatives of the Horn family brought a wrongful death lawsuit defendant Paladin Enterprises--the publisher of Hit Man; the relatives and representatives of Mildred and Trevor Horn and Janice Saunders alleged that Paladin aided and abetted Perry in the commission of his murders through its publication of Hit Man's killing instructions. Can the publisher of such a book be held responsible for the actions of someone who reads the book and then acts on its instructions? 

· POINT: _______________________________________________________________________________
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CASE STUDIES: A young man shoots an elderly neighbor. His lawyer argues that he had become “completely subliminally intoxicated” by a television program in which violence was depicted (Zamora v. Columbia Broadcasting System). A boy watches an episode of the “Johnny Carson Show” in which a “hanging stunt” is performed, then the boy duplicates the stunt and kills himself (DeFilippo v. National Broadcasting Co.). A young person imitates a stunt featured in a commercial for Mountain Dew and injures himself (Sakon v. Pepsico, Inc). Are these television programs to blame for the actions of the people who watch them? 

· POINT: _______________________________________________________________________________
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CASE STUDIES: James v. Meow Media Inc. (2003, 6th Circuit) and Digital Software Association v. St. Louis County  (2003, 8th Cir.) The parents of three girls shot to death by former Paducah, Ky., high school student Michael Carneal sued the makers of several video games (and others, including movie producers), claiming that the violence in the video games contributed to Carneal’s murderous rampage. Do you think that video games enjoy First Amendment protection? Are they “expressive”? What interest could the government be protecting in allowing such a lawsuit? Is it a large enough concern to warrant this? 

· POINT: _______________________________________________________________________________

C. Threats

1. What kind of speech are we talking about here? You all know what threats are. . .when people express their intent to inflict evil, injury, or damage on another person. Are threats protected by the First Amendment?  
CASE STUDY: Watts v. United States (USSC, 1969): On August 27, 1966, during a public rally on the Washington Monument grounds, a crowd broke up into small discussion groups. Watts joined a gathering scheduled to discuss police brutality. Most of those in the group were young, either in their teens or early twenties. Watts, who himself was 18 years old, entered into the discussion after one member of the group suggested that the young people present should get more education before expressing their views. According to an investigator for the Army Counter Intelligence Corps who was present, petitioner responded: They always holler at us to get an education. And now I have already received my draft classification as 1-A and I have got to report for my physical this Monday coming. I am not going. If they ever make me carry a rifle the first man I want to get in my sights is L.B.J.

"They are not going to make me kill my black brothers." On the basis of this statement, the jury found that petitioner had committed a felony by knowingly and willfully threatening the President, a felony under federal law.  Were Watts’ words protected by the First Amendment? Did they constitute a threat? 

· POINT: _______________________________________________________________________________

_______________________________________________________________________________________

· POINT II: In this case, the Supreme Court really did not articulate a test to determine whether someone’s words constituted a “true threat” or not. Circuit courts have thus laid out the standards used for determining this. The test of a true threat applies “an ‘objective, reasonable person standard,’ based on reasonable foreseeability, not intent.” (Lovell v. Poway Unified Sch. Dist., 9th Cir. 1996). Some relevant factors in determining this are: 

1. The method of communication (Was it said? Written? Posted online? Emailed?)

2. How the listeners reacted to the threat (use “average person” to measure this)
3. What was the context of the threat? (What else was going on when this was done?)

4. Whether the threat was conditional (see the LBJ logic above). If the threat is conditional, it isn’t as imminent.
5. The intent of the speaker (they may say it was a joke or hyperbole)

6. Is this unequivocally a threat? (Some again may say it wasn’t. . .that it was a joke or hyperbole)

7. Whether the threat was communicated directly to its victim.

8. Whether the maker of the threat had made similar statements to the victim on other occasions.

9. Whether the victim had reason to believe that the maker of the threat had a propensity to engage in violence (id.)
D. “Hate Speech” 

1. What is hate speech anyway? 
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INTRODUCTION: Hate speech is a controversial term for speech intended to degrade, intimidate, or incite violence or prejudicial action against someone based on their race, ethnicity, national origin, religion, sexual orientation, or disability. There is considerable debate over how or whether hate speech can be defined; whether speech thus labeled ought to be regulated; and if so, how and by whom. These debates center on three critical questions: First, what is the force of speech? Is it the expression of personal thoughts, or is it a form of action that affects and can harm others? Second, is the free expression of ideas which some perceive as hateful necessary for healthy public debate, or is it harmful to public debate? Third, should governmental policies be founded upon the protection of interests and rights of individuals, or of identifiable groups — such as sexual orientation (e.g., homosexuals) and race (e.g., racial minorities)? Legitimate criticism normally protected in USA under the First Amendment is sometimes labeled "hate speech" by the critiqued.
2. Now that we know what hate speech is, how can a community fight it? What types of laws can be written to prevent this type of speech? What laws are well drafted? Which are not so well drafted? 
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CASE STUDY I: Collin v. Smith (7th Cir., 1978): Skokie, Illinois is a town of about 70,000 people; a majority are Jewish, and many are survivors of the Holocaust. In 1976, Frank Collin, the leader of the American National Socialist Party (Nazis) announced that the Party would hold a march in Skokie. Town leaders went to the state trial court to get an injunction (court order) preventing the march. The town claimed that if the march took place, onlookers would commit violence. The trial court granted the order preventing "race hate" speech (Nazi uniforms, symbols, literature). The Nazis went to the American Civil Liberties Union (ACLU), and the ACLU agreed to represent them on the grounds that the order amounted to censorship. When the state appellate courts refused to disturb the order during the appeal, the Nazis appealed to the U.S. Supreme Court. The Supreme Court directed the state courts to decide the issue immediately, and the state high court decided to dissolve the order, thereby allowing the Nazis to march. 

   The town responded by enacting three local ordinances: 

1. a requirement that march permits were only obtainable after the posting of a large insurance bond (over $300,000); 

2. a prohibition against the distribution of materials which promote race hatred through falsehoods; and 

3. a prohibition against wearing military uniforms during political marches. 

Were these ordinances constitutional? 

· POINT: _______________________________________________________________________________

CASE STUDY II: RAV v. St. Paul (1991): Several teenagers allegedly burned a crudely fashioned cross on a black family's lawn. The police charged one of the teens under a local bias-motivated criminal ordinance which prohibits the display of a symbol which "arouses anger, alarm or resentment in others on the basis of race, color, creed, religion or gender." The trial court dismissed this charge. The state supreme court reversed. R.A.V. appealed to the U.S. Supreme Court. Is the ordinance an acceptable way to fight hate speech such as cross burning?

· POINT: _______________________________________________________________________________
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CASE STUDY III: Virginia v. Black (2003) Barry Black, Richard Elliott, and Jonathan O'Mara were convicted separately of violating a Virginia statute that makes it a felony "for any person..., with the intent of intimidating any person or group..., to burn…a cross on the property of another, a highway or other public place," and specifies that "any such burning...shall be prima facie (on the first appearance) evidence of an intent to intimidate a person or group." At trial, Black objected on First Amendment grounds to a jury instruction that cross burning by itself is sufficient evidence from which the required "intent to intimidate" could be inferred. He was found guilty. O'Mara pleaded guilty to charges of violating the statute, but reserved the right to challenge its constitutionality. Ultimately, the Virginia Supreme Court held, among other things, that the cross-burning statute is unconstitutional because it chilled the expression of protected speech. Does the Commonwealth of Virginia's cross-burning statute, which prohibits the burning of a cross with the intent of intimidating any person or group of persons, violate the First Amendment?

· POINT: _______________________________________________________________________________

3. So laws that go after hate speech have to be narrowly tailored so they don’t step on the freedom of speech. Is there anything else that lawmakers can do to go after bias like this?

CASE STUDY IV: Wisconsin v. Mitchell (1992): What about a criminal statute that enhances the maximum penalty for an offense whenever the defendant "intentionally selects the person against whom the crime . . . is committed . . . because of the race, religion, color, disability, sexual orientation, national origin or ancestry of that person." Should this be allowed?

· POINT: _______________________________________________________________________________

E. Symbolic Speech Cases:  
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BACKGROUND: Speech is one thing. . .but what happens when conduct is termed “symbolic speech”? Are actions that express a viewpoint protected under the First Amendment? The following are some of the most important regarding “symbolic speech.”

CASE STUDY I: United States v. O’Brien (1968): David O'Brien burned his draft card at a Boston courthouse. He said he was expressing his opposition to war. He was convicted under a federal law that made the destruction or mutilation of drafts card a crime. Was the law an unconstitutional infringement of O'Brien's freedom of speech?

· POINT: _______________________________________________________________________________
_______________________________________________________________________________________
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CASE STUDY II: Spence v. Washington (1974): On May 10, 1970, Spence, a college student, hung his United States flag from the window of his apartment on private property in Seattle, Washington. The flag was upside down, and attached to the front and back was a peace symbol (i. e., a circle enclosing a trident) made of removable black tape. Three Seattle police officers observed the flag and entered the apartment house. They were met at the main door by appellant, who said: "I suppose you are here about the flag. I didn't know there was anything wrong with it. I will take it down." Spence permitted the officers to enter his apartment, where they seized the flag and arrested him under Washington’s "improper use" statute prohibited placing “any word, figure, mark, picture, design, drawing or advertisement of any nature upon any flag of the United States” and exposing that flag to public view. Spence fought the conviction, saying that the statute violated his freedom of speech. Do you agree? 

· POINT: _______________________________________________________________________________
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CASE STUDY III: Texas v. Johnson (1989): In 1984, in front of the Dallas City Hall, Gregory Lee Johnson burned an American flag as a means of protest against Reagan administration policies. Johnson was tried and convicted under a Texas law outlawing flag desecration. He was sentenced to one year in jail and assessed a $2,000 fine. After the Texas Court of Criminal Appeals reversed the conviction, the case went to the Supreme Court. Is the desecration of an American flag, by burning or otherwise, a form of speech that is protected under the First Amendment?

· POINT: _______________________________________________________________________________

F. Money as Speech:  

Does giving money to someone count as protected symbolic speech?

CASE STUDY:  Salinas v. United States (1997):  Hidalgo County agreed to take federal prisoners into its custody in return for federal money.  During this agreement, Brigido Marmolejo, the Sheriff of Hidalgo County, Texas, and Mario Salinas, his deputy, accepted money and two watches and a truck respectively, from Homero Beltran-Aguirr, a federal prisoner housed in the county jail, in exchange for permitting his girlfriend to visit him.  Ultimately, Salinas was charged with two counts of bribery.  The jury convicted him and the Court of Appeals affirmed.  Is the federal bribery statute, limited to cases in which the bribe has demonstrated effect on federal funds?
· POINT: _______________________________________________________________________________

What about political contributions?  Do these receive the same protection as other forms of political speech?

INTRODUCTION:  Campaign finance laws regulate the manner and extent to which political parties and candidates receive monetary contributions from individuals and corporations. These contributions fund both party operations and election campaigns. Since the Civil War, Congress has sought at various times to control who can donate to campaigns and to regulate how much money they are permitted to donate.
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Supporters of campaign finance reform argue that political donations often lead to corruption, as individuals and corporations that donate do so with the expectation of favors, such as government contracts, once a candidate that they funded is elected. For this reason, many consider campaign contributions a form of legal bribery. These critics believe that the increased public funding of campaigns will limit political corruption and will lead to fairer government practices. In addition, campaign finance reformers hope that stricter regulations will allow politicians to spend more time legislating and less time fundraising. 
Opponents of campaign finance reform contend that regulations preventing contributions are unconstitutional. They maintain that the First Amendment to the United States Constitution grants individuals and corporations the right to support political candidates and parties with financial donations. Moreover, opponents argue that tax dollars should not be used to support campaigns. Other opponents fear that government-imposed regulations will inherently favor one political party over another: for example, regulations limiting labor union contributions would likely hurt Democratic candidates and regulations limiting corporate donations would likely hurt Republicans.

Basic Concepts, Events, and Definitions Related to Campaign Finance

Assessments: Taxes levied during the nineteenth century on federal employees to support the political party of the sitting president. Assessments were banned in 1883.

Hard Money: Donations, regulated by the Federal Election Commission (FEC), made directly to political candidates by individuals and corporations. The names of contributors and the amounts of each donation are both public record.

Political Action Committee (PAC): A private organization designed to collect money from individual contributors for use in a political campaign.

Soft Money: Also known as "indirect donations," soft money is given to a political party, rather than a specific candidate, by individuals and corporations for the purpose of party building. There were no limits to the amount contributors could give until soft money contributions were banned by the 2002 McCain-Feingold bill.

Watergate: A scandal (1972-1974) uncovered after several operatives working for Republican President Richard Nixon's reelection campaign were arrested for breaking into the Democratic National Committee's headquarters at the Watergate Hotel in Washington, D.C. The investigation found that the Nixon campaign had committed multiple crimes. Eventually, several Nixon campaign employees were convicted and Nixon resigned the presidency.
CASE STUDY:  Buckley v. Valeo (1975):  In the wake of the Watergate affair, Congress attempted to ferret out corruption in political campaigns by restricting financial contributions to candidates. Among other things, the law set limits on the amount of money an individual could contribute to a single campaign and it required reporting of contributions above a certain threshold amount. The Federal Election Commission was created to enforce the statute.

Did the limits placed on electoral expenditures by the Federal Election Campaign Act of 1971, and related provisions of the Internal Revenue Code of 1954, violate the First Amendment's freedom of speech and association clauses?
· POINT: _______________________________________________________________________________

__________________________________________________________________________________________
__________________________________________________________________________________________

CASE STUDY:  FEC V. BEAUMONT (2003):  In 1971 Congress passed the Federal Election Campaign Act, banning direct corporate donations to federal election campaigns. In 2000, Christine Beaumont and the North Carolina Right to Life (NCRL), an anti-abortion advocacy group, challenged the act, saying it violated their right to free speech. The group is an incorporated non-profit that lobbies and backs political candidates friendly to its cause, but under the act it cannot make political donations. The district court ruled in favor of NCRL. The 4th Circuit Court of Appeals affirmed.  

Does the Federal Election Campaign Act's ban on corporate political donations violate the freedom of speech for incorporated, non-profit advocacy groups?
· POINT: _______________________________________________________________________________
CASE STUDY:  McConnell v. FEC (2003):  In early 2002, a many years-long effort by Senators John McCain and Russell Feingold to reform the way that money is raised for--and spent during-- political campaigns culminated in the passage of the Bipartisan Campaign Finance Reform Act of 2002 (the so-called McCain-Feingold bill). Its key provisions were a) a ban on unrestricted ("soft money") donations made directly to political parties (often by corporations, unions, or well-healed individuals) and on the solicitation of those donations by elected officials; b) limits on the advertising that unions, corporations, and non-profit organizations can engage in up to 60 days prior to an election; and c) restrictions on political parties' use of their funds for advertising on behalf of candidates (in the form of "issue ads" or "coordinated expenditures").

The campaign finance reform bill contained an unusual provision providing for an early federal trial and a direct appeal to the Supreme Court of the United States, by-passing the typical federal judicial process. In May a special three-judge panel struck down portions of the Campaign Finance Reform Act's ban on soft-money donations but upheld some of the Act's restrictions on the kind of advertising that parties can engage in. The ruling was stayed until the Supreme Court could hear and decide the resulting appeals.

Does the "soft money" ban of the Campaign Finance Reform Act of 2002 exceed Congress's authority to regulate elections under Article 1, Section 4 of the United States Constitution and/or violate the First Amendment's protection of the freedom to speak?

Do regulations of the source, content, or timing of political advertising in the Campaign Finance Reform Act of 2002 violate the First Amendment's free speech clause?
· POINT: _______________________________________________________________________________
Freedom of Speech Case Study:  Citizens United v. Federal Election Commission (2008)
Facts of the Case:  Citizens United sought an injunction against the Federal Election Commission in the United States District Court for the District of Columbia to prevent the application of the Bipartisan Campaign Reform Act (BCRA) to its film Hillary: The Movie. The Movie expressed opinions about whether Senator Hillary Rodham Clinton would make a good president.

In an attempt to regulate "big money" campaign contributions, the BCRA applies a variety of restrictions to "electioneering communications." Section 203 of the BCRA prevents corporations or labor unions from funding such communication from their general treasuries. Sections 201 and 311 require the disclosure of donors to such communication and a disclaimer when the communication is not authorized by the candidate it intends to support.

Citizens United argued that Section 203 violates the First Amendment on its face and when applied to The Movie and its related advertisements.
The Procedural History:  The United States District Court denied the injunction. Section 203 on its face was not unconstitutional because the Supreme Court in McConnell v. FEC had already reached that determination. The District Court also held that The Movie was the functional equivalent of express advocacy, as it attempted to inform voters that Senator Clinton was unfit for office, and thus Section 203 was not unconstitutionally applied. Lastly, it held that Sections 201 and 203 were not unconstitutional as applied to the The Movie or its advertisements. The court reasoned that the McConnell decision recognized that disclosure of donors "might be unconstitutional if it imposed an unconstitutional burden on the freedom to associate in support of a particular cause," but those circumstances did not exist in Citizen United's claim.
The Issue:  Is Hillary:  The Movie a campaign advertisement?  Are political contributions made by corporations and unions protected under the First Amendment?
"Hillary: The Movie" next on Supreme Court docket

By Jesse J. Holland
The Associated Press

WASHINGTON — Months after its debut, "Hillary: The Movie" faces nine of the nation's toughest critics: the Supreme Court.

The justices' review of the documentary financed by longtime critics of Secretary of State Hillary Rodham Clinton may settle the question of whether the government can regulate a politically charged film as a campaign ad.

David Bossie, a former Republican congressional aide who produced the Clinton movie and another describing then-Sen. Barack Obama as an overhyped media darling, said his films are about important moments in U.S. politics.

"The outcome of this case will dictate how we're able to make films and educate people about them," he said.

At issue in the case being argued before justices Tuesday is the 90-minute anti-Clinton movie and television ads Bossie wanted to air during the 2008 primaries advertising the film.

Bossie's group, Citizens United, released the movie as Clinton, then a New York senator, was competing with Obama for the Democratic presidential nomination.

The movie is unquestionably anti-Clinton, featuring commentary from conservative pundits, some of whom specifically say Clinton was not fit to be commander-in-chief.

One scene, which was used in an ad, has Dick Morris, a former adviser to President Clinton who is now a critic of the Clintons, saying the senator is "the closest thing we have in America to a European socialist."

The movie was shown in eight theaters. Bossie's group wanted to run ads on television in key election states during peak primary season and show the movie on cable television's video-on-demand.

Federal courts said the ads would violate the McCain-Feingold law, the popular name for 2002 revisions to the nation's campaign-finance laws. Judges called "Hillary: The Movie" a 90-minute attack ad, a ruling that would require Citizens United to identify the financial backers for the ads if they were to appear on television.

The court also said that if Bossie's group showed the movie on cable television, financial backers would have to be named and the group would have to pay the cost of airing the movie.

Citizens United appealed to the Supreme Court, arguing that "Hillary: The Movie" should not be considered a political ad. The group said there is nothing in the movie urging people to vote against Clinton. The group said the film is more of a documentary comparable to television news programs such as "Frontline," "Nova" and "60 Minutes."

"The fact that 'Hillary' presents a critical assessment of Sen. Clinton's political background, character, and fitness for office does not convert the movie ... into an appeal to vote against Sen. Clinton," said Theodore Olson, Citizens United's lawyer.

A panel of federal judges disagreed, calling "Hillary" nothing but an extended-length political attack ad. The Justice Department agreed, saying " 'Hillary' is a 90-minute advocacy piece whose unmistakable meaning is that Hillary Clinton should not be elected president."

Some question whether that declaration strays too close to regulation of journalists, who generally have been exempt from campaign-finance rules.

Without passing judgment on the content of "Hillary," the Reporters Committee for Freedom of the Press filed a brief supporting Citizens United, telling the Supreme Court the media have been critical of presidential candidates since George Washington.

"By criminalizing the distribution of a long-form documentary film, as if it was nothing more than a very long advertisement, the district court has created uncertainty about where the line between traditional news commentary and felonious advocacy lies," the group said.

If the decision is upheld, "I can certainly see journalists running afoul of this law in the future," lawyer Lucy Dalglish said.

This isn't the first time documentary filmmakers have been questioned in relation to campaign-finance laws. Citizens United in 2004 sought to keep filmmaker Michael Moore from advertising "Fahrenheit 9/11" — which was critical of President George W. Bush — in the months before the presidential election.

The Federal Election Commission (FEC), charged with enforcing the McCain-Feingold law, dismissed the complaint after Moore said he had no plans to run ads during election season.

Bossie said Moore's success is what inspired him. "Michael Moore forced me to recognize the power of documentary film," said Bossie, who was involved in the House's investigation of Bill Clinton that led to the president's impeachment and trial.

Soon after Obama secured the nomination, Bossie's organization came out with "Obama: The Hype Effect" and ran into the same legal problems with the FEC. That didn't stop the group from having free DVDs inserted into The Columbus Dispatch, The Cincinnati Enquirer, The (Cleveland) Plain Dealer, The Palm Beach (Fla.) Post and the Las Vegas Review-Journal.

The case is Citizens United v. FEC, 08-205.

The Decision
By a 5-to-4 vote along ideological lines, the majority held that under the First Amendment corporate funding of independent political broadcasts in candidate elections cannot be limited. Justice Anthony M. Kennedy wrote for the majority joined by Chief Justice John G. Roberts and Justices Antonin G. Scalia, Samuel A. Alito, and Clarence Thomas. Justice John Paul Stevens dissented, joined by Justices Ruth Bader Ginsburg, Stephen G. Breyer, and Sonia Sotamayor. The majority maintained that political speech is indispensable to a democracy, which is no less true because the speech comes from a corporation. The majority also held that the BCRA's disclosure requirements as applied to The Movie were constitutional, reasoning that disclosure is justified by a "governmental interest" in providing the "electorate with information" about election-related spending resources. The Court also upheld the disclosure requirements for political advertising sponsors and it upheld the ban on direct contributions to candidates from corporations and unions.

In a separate concurring opinion, Chief Justice Roberts, joined by Justice Alito, emphasized the care with which the Court handles constitutional issues and its attempts to avoid constitutional issues when at all possible. Here, the Court had no narrower grounds upon which to rule, except to handle the First Amendment issues embodied within the case. Justice Scalia also wrote a separate concurring opinion, joined by Justices Alito and Thomas in part, criticizing Justice Stevens' understanding of the Framer's view towards corporations. Justice Stevens argued that corporations are not members of society and that there are compelling governmental interests to curb corporations' ability to spend money during local and national elections.
Impact of Citizens United

The Hidden Effects of Citizens United and Super PACs
Mike Lux

Huffington Post

Posted: 09/06/2012 8:00 am

The obvious, out-front effects of the post-Citizens United world of political spending are obvious for everyone to see: the hundreds of millions of dollars' worth of extra advertising by secretive unaccountable organizations. But as irritating and nefarious as all that is, the hidden effects may be even worse. 

Big money has always been a huge factor in politics, of course, with the people who could write the checks and raise the cash exerting a great deal of power in the system. But in the two election cycles since the Citizens United ruling, the power dynamic has shifted dramatically in three different ways, all of which are terrible for the future of our democratic system.

The first is the fear factor. Since Citizens United, I have begun having conversations with members of Congress on a regular basis who are factoring into their voting decisions the awareness that if they piss off a big money special interest, they will have to contend with a huge amount of cash -- hundreds of thousands, even millions -- being dumped into their race. Because so much of the money is not reported, they don't know for sure when it might come or if it will come, but the fear of making someone with a bunch of money mad is so much bigger than it used to be. Because the amounts being thrown into these races are so much bigger than they used to be, and because so much more of the money is secretive, the fear factor has grown exponentially.

The second factor that is new is that the sheer amount in some of these super PACs and 501(c)(4) non-profits is making the small number of people who give the big money to them far, far more powerful than they have ever been before. There is no rule against politicians and campaigns having conversations with the people giving these huge amounts of money to these big outside super PACs, and it is documented that people like the Koch brothers and Sheldon Adelson have been in close touch with the Romney campaign. When they are writing the kinds of eight and even nine figure checks they are, I can guarantee that Romney is listening very closely to them, and not just on policy either. Longtime Republican insider Roger Stone has said, for example, that a source has told him that the Koch brothers told Romney they would give an extra $100 million to Republican super PACs and 501(c)(4)s if he would name Ryan to the ticket, and given how much money the Koch brothers would make off the Ryan budget, that is a completely believable story. The people giving these kinds of sums are having a massive influence on the politicians running for office.
The third factor is the Unaccountability factor. Back in the day when Karl Rove was working directly for candidate and President George W. Bush, he did plenty of dirty tricks and ran lots of sleazy ads, but he was at least held partly in check by Bush having to answer for what Rove did. Now Rove is a free agent. His ads don't need to have even a semblance of truth, and his dirty tricks directly harm no candidate. Having all this completely unaccountable money flooding the system is rapidly eroding any sense of fairness and honesty in our politics.
I have been involved in presidential and congressional campaigns for almost 30 years, and I can tell you definitively that the changes in the system due to big money since the Citizens United decision are profound. The system is being corrupted to its core, and we had better wake up before our entire democratic way of life gets washed away by this flood of unaccountable money.
This post is part of the HuffPost Shadow Conventions 2012, a series spotlighting three issues that are not being discussed at the national GOP and Democratic conventions: The Drug War, Poverty in America, and Money in Politics.
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How Much Has Citizens United Changed the Political Game?

By MATT BAI
Published: July 17, 2012
“A hundred million dollars is nothing,” the venture capitalist Andy Rappaport told me back in the summer of 2004. This was at a moment when wealthy liberals like George Soros and Peter Lewis were looking to influence national politics by financing their own voter-turnout machine and TV ads and by creating an investment fund for start-ups. Rappaport’s statement struck me as an expression of supreme hubris. In American politics at that time, $100 million really meant something.
Eight years later, of course, his pronouncement seems quaint. Conservative groups alone, including a super PAC led by Karl Rove and another group backed by the brothers Charles and David Koch, will likely spend more than a billion dollars trying to take down Barack Obama by the time November rolls around.
The reason for this exponential leap in political spending, if you talk to most Democrats or read most news reports, comes down to two words: Citizens United. The term is shorthand for a Supreme Court decision that gave corporations much of the same right to political speech as individuals have, thus removing virtually any restriction on corporate money in politics. The oft-repeated narrative of 2012 goes like this: Citizens United unleashed a torrent of money from businesses and the multimillionaires who run them, and as a result we are now seeing the corporate takeover of American politics.

As a matter of political strategy, this is a useful story to tell, appealing to liberals and independent voters who aren’t necessarily enthusiastic about the administration but who are concerned about societal inequality, which is why President Obama has made it a rallying cry almost from the moment the Citizens United ruling was made. But if you’re trying to understand what’s really going on with politics and money, the accepted narrative around Citizens United is, at best, overly simplistic. And in some respects, it’s just plain wrong.

It helps first to understand what Citizens United did and didn’t do to change the opaque rules governing outside money. Go back to, say, 2007, and pretend you’re a conservative donor. At this moment, you would still have been free to write a check for any amount to a 527 — so named because of the shadowy provision in the tax code that made such groups legal. (America Coming Together and the infamous Swift Boat Veterans for Truth were both 527s.) Even corporations, though they couldn’t contribute to a candidate or a party, were free to write unlimited checks to something called a social-welfare group, whose principal purpose, ostensibly, is issue advocacy rather than political activity. The anti-tax Club for Growth, for instance, is a social-welfare group. So, remarkably, is the Koch brothers’ Americans for Prosperity and Karl Rove’s Crossroads GPS.

There were, however, a few caveats when it came to the way these groups could spend their money. Neither a 527 nor a social-welfare group could engage in “express advocacy” — that is, overtly making the case for one candidate over another. Nor could they use corporate money for “electioneering communications” — a category defined as radio or television advertising that even mentions a candidate’s name within 30 days of a primary or 60 days of a general election. So under the old rules, the Club for Growth couldn’t broadcast an ad that said “Vote Against Barack Obama,” but it could spend that money on as many ads as it wanted that said “Barack Obama has ruined America — call and tell him to stop!” as long as it did so more than 60 days before an election. (The distinction between those two ads may sound silly and arcane to you, but that’s why you don’t sit on the Federal Election Commission.)

Citizens United and a couple of related court decisions changed all of this in two essential ways, and each of them was more incremental than transformational. First, the Supreme Court wiped away much of the rigmarole about “express advocacy” and “electioneering.” Now any outside group can use corporate money to make a direct case for who deserves your vote and why, and they can do so right up to Election Day. The second change is that the old 527s have now been made effectively obsolete, replaced by the super PAC. The main difference between a super PAC and a social-welfare group, practically speaking, is that a super PAC has to disclose the identity of its donors, while social-welfare groups generally do not.

Those who criticize the effect of Citizens United look at these very technical changes and see an obvious causal relationship. The high court says outside groups are allowed to use corporate dollars to expressly support candidates, and suddenly we have this tidal wave of money threatening to overwhelm the airways. One must have led to the other, right?

Well, not necessarily. Legally speaking, zillionaires were no less able to write fat checks four years ago than they are today. And while it is true that corporations can now give money for specific purposes that were prohibited before, it seems they aren’t, or at least not at a level that accounts for anything like the sudden influx of money into the system. According to a brief filed by Mitch McConnell, the Senate minority leader, and Floyd Abrams, the First Amendment lawyer, in a Montana case on which the Supreme Court ruled last month, not a single Fortune 100 company contributed to a candidate’s super PAC during this year’s Republican primaries. Of the $96 million or more raised by these super PACs, only about 13 percent came from privately held corporations, and less than 1 percent came from publicly traded corporations.

This only tells part of the story. The general election has just begun, and big energy and health care companies may still be pouring money into social-welfare groups that don’t have to disclose their donors. The watchdog group Citizens for Responsibility and Ethics in Washington reported last month, for instance, that Aetna anonymously contributed more than $7 million to two such groups. We may never know precisely how much money is coming from similar companies, which should alarm anyone who cares about the integrity and transparency of government.

But the best anecdotal evidence suggests that this kind of thing isn’t happening in nearly the proportions you might expect. Kenneth Gross, an election lawyer who represents an array of large corporations, told me that few of his clients have contributed to the social-welfare groups engaged in political activity this year. They know those contributions might become public at some point, and no company that sells a product wants to risk the kind of consumer reaction that engulfed Target in 2010, after it contributed $150,000 to a Minnesota group backing a conservative candidate opposing gay marriage. “If you’ve got a bank on every corner, if you’ve got stores in every strip mall, you don’t want to be associated with a social cause,” Gross told me.

None of this is to say that Citizens United hasn’t had an impact. Gross and others point out that in the era before Citizens United, while individuals and companies could still contribute huge sums to outside groups, they were to some extent deterred by the confusing web of rules and the liability they might incur for violations. What the new rulings did, as the experts like to put it, was to “lift the cloud of uncertainty” that hung over such expenditures, and the effect of this psychological shift should not be underestimated. It almost certainly accounts for some rise in political money this year, both from individuals and companies.

Even so, the Supreme Court’s ruling really wasn’t the sort of tectonic event that Obama and his allies would have you believe it was. “I’d go so far as to call it a liberal delusion,” Ira Glasser, the former executive director of the A.C.L.U. and a liberal dissenter on Citizens United, told me. Which leads to an obvious question: If Citizens United doesn’t explain this billion-dollar blast of outside money, then what does?

You may remember that back in the ’90s, the most nefarious influence in politics emanated from what was then called “soft money” — basically, unlimited contributions from rich people, corporations and labor unions to both major parties. According to data from the Center for Responsive Politics, in 2000, the last presidential year in which soft money was legal, the two parties raised more than $450 million of it, divided almost equally between them. Only 38 percent of that came from individuals.

That all changed with the passage of the Bipartisan Campaign Reform Act of 2002, popularly known as the McCain-Feingold law. The new law stamped out soft money for good, but it also created a vacuum in political fund-raising. The parties could no longer tap an endless stream of soft money, but thanks to the advent of the 527, rich ideologues with their own agendas could write massive checks for the purpose of building what were, essentially, shadow parties — independent groups with their own turnout and advertising campaigns, limited in what they could say but accountable to no candidate or party boss. Wealthy liberals like Soros and Lewis, along with groups like MoveOn.org, were the first to spot the opportunity. All told, wealthy liberals spent something close to $200 million in an effort to oust George W. Bush in 2004, setting an entirely new standard for outside spending.

Richard L. Hasen, an expert on campaign finance at the University of California at Irvine, recently wrote an article for Slate titled, “The Numbers Don’t Lie,” in which he showed that total outside spending, as measured through March 8 of every election season, seemed to explode after the Citizens United decision, reaching about $15.9 million in 2010 (compared with $1.8 million in the previous midterm cycle) and $88 million this year (compared with $37.5 million at the same point in 2008). “If this was not caused by Citizens United,” he wrote, “we have a mighty big coincidence on our hands.”

But there are alternate ways to interpret this data. The level of outside money increased 164 percent from 2004 to 2008. Then it rose 135 percent from 2008 to 2012. In other words, while the sheer amount of dollars seems considerably more ominous after Citizens United, the percentage of change from one presidential election to the next has remained pretty consistent since the passage of McCain-Feingold. And this suggests that the rising amount of outside money was probably bound to reach ever more staggering levels with or without Citizens United. The unintended consequence of McCain-Feingold was to begin a gradual migration of political might from inside the party structure to outside it.

And in his examination of raw numbers, Hasen managed to ignore what is probably the most relevant bit of data during this period: 2010 and 2012 were the first election cycles since the enactment of McCain-Feingold in which a Democrat occupied the White House. Rich conservatives weren’t inspired to invest their fortunes in 2004, when Bush ran for the second time while waging an unpopular war, or in 2008, when they were forced to endure the nomination of McCain. But now there’s a president and a legislative agenda they bitterly despise (much as Soros and his friends saw the Bush presidency as an existential threat to the country), so it’s not surprising that outside spending by Republicans in 2010 and 2012 would dwarf everything that came before. What we are seeing — what we almost certainly would have seen even without the court’s ruling in Citizens United — is the full force of conservative wealth in America, mobilized by a common enemy for the first time since the fall of party monopolies.

A consequence of McCain-Feingold has been to flip on its head an old truism of politics, which is that incumbency comes with a fixed financial advantage. In the era of soft money, controlling the White House meant that a party could almost always leverage its considerable resources to dominate fund-raising. But today it’s much easier to tap into the fury and anxiety of out-of-power millionaires than it is to amass contributions in defense of the status quo. This dynamic probably explains why wealthy Democrats who pioneered the idea of outside money during the Bush years have largely stood down this year, even while conservative fund-raising has soared. It isn’t that liberals don’t like Obama or grow queasy at the mention of super PACs. It’s a function of human nature: nobody really gets pumped up to write a $10 million check just to keep things more or less as they are.

If you’re a Democrat, there’s some good news here. One persistent fear you hear from liberals is that Citizens United altered the balance between the parties in a permanent way — that corporate money will give Republicans a structural advantage that can never be overcome. What’s more likely is that the boom in outside money will prove to be cyclical, with the momentum swinging toward whoever feels shut out and persecuted at the moment. Liberals dominated outside spending in 2004 and 2006. And should Romney become president, they’ll most likely do so again.

It’s worth asking just how much an advantage all of this outside money actually confers. The greatest impact of this year’s imbalance in outside money will be felt on the state level, where a lot of House seats and control of the Senate hang in the balance, and where a sharp gust of advertising can often blow the results in one direction or another. But a presidential campaign is different, focusing as it does on a dozen or so pivotal states and a limited number of advertising markets. There’s probably a limit to how many 30-second spots all of these groups can cram onto cable stations during late-night showings of “Turner & Hooch.”

I recently called Carter Eskew, a longtime Democratic adman and strategist whose clients included Al Gore in 2000, and asked him a simple question: How much did he think he would really need for a candidate today, if he could have an unlimited budget to run a national ad campaign, including all the outside money? Eskew paused before giving a declarative answer: $500 million. Anything beyond that, he said, was probably overkill.

In other words, there’s a threshold below which a presidential candidate can’t really compete effectively, and that number — whether it’s $500 million or something less — is outlandish enough that it should give us pause. But beyond that number, it’s not clear that spending an extra $200 million or $500 million will really make all that much of a difference on Election Day. More likely, the two ideological factions are now like rivals of the nuclear age, stockpiling enough bombs to destroy the same cities over and over again, when one would do the job.

You could even argue that whatever benefit a campaign derives from all this money is balanced, somewhat, by the threat it poses. Back in the days of soft money, a candidate had ownership of his party’s national apparatus and the accusations it hurled on prime-time TV. He was responsible for the integrity of his argument, and his advisers ultimately controlled it. What the reform-minded architects of McCain-Feingold inadvertently unleashed, what Citizens United intensified but by no means created, is a world in which a big part of the money in a presidential campaign is spent by political entrepreneurs and strategists who are unanswerable to any institution. Candidates and parties who become the vehicles of angry outsiders, as Mitt Romney is now, don’t really have control of their own campaigns anymore; to a large extent, they are the instruments of volatile forces beyond their own reckoning.

Maybe that makes for a cleaner and more democratic system than the one we had before, in the way the campaign-finance reformers intended. Standing here in 2012, it’s just hard to see how.

Moot Court II:  McCutcheon v. FEC

Facts of the Case
In 2002, Congress passed the Bipartisan Campaign Reform Act (BCRA), which established two sets of limits to campaign contributions. The base limit placed restrictions on how much money a contributor—defined broadly as individuals, partnerships, and other organizations—may give to specified categories of recipients. The aggregate limit restricted how much money an individual may donate in a two-year election cycle. The limits were periodically recalibrated to factor in inflation.
Shaun McCutcheon is an Alabama resident who is eligible to vote. In the 2011-2012 election cycle, he donated to the Republican National Committee, other Republican committees, as well as individual candidates. He wished to donate more in amounts that would be permissible under the base limit but would violate the aggregate limit. McCutcheon and the other plaintiffs sued the Federal Election Commission, arguing that the aggregate limit violated the First Amendment by failing to serve a “cognizable government interest” and being prohibitively low. The district court held that the aggregate limit served government interests by preventing corruption or the appearance of corruption and was set at a reasonable limit.

Question 

Is the two-year aggregate campaign contribution limit constitutional under the First Amendment?
Everything you need to know about McCutcheon v. FEC

BY SEAN SULLIVAN
October 8, 2013

The Supreme Court on Tuesday heard the case of Shaun McCutcheon v. Federal Election Commission.  When the court issues its ruling, it could mark the most consequential campaign finance decision since its landmark 2010 Citizens United ruling that eliminated the ban on corporate spending in elections.
So what's this case all about?
Shaun McCutcheon is a conservative businessman from Alabama who likes to give money to political candidates and committees. He dished out thousands of dollars in donations last election cycle. He says he would have given more, if not for the law that says an individual can only donate a certain total amount each cycle to candidates and certain political committees. McCutcheon thinks the law is a violation of the First Amendment. The Republican National Committee, which joined McCutcheon in the case, agrees. From the perspective of the Federal Election Commission and those who favor tighter campaign finance restrictions, the limits are necessary to fight corruption.

How much can individuals give under the current law?
For the 2013-2014 cycle, individuals can give a total of $123,200 to candidates, national party committees and certain political committees, including a $48,600 limit on what individuals can give to candidates. There are also other limits. For example, an individual can only give $2,600 to a specific candidate for federal office, per election per cycle. While this case is focused on the aggregate limits, it's important keep all the limits in mind. 
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(Chart via FEC Web site.)

Why do these limits exist, anyway?
Because of changes to the Federal Election Campaign Act in 1974 that instituted them and created the FEC, the body that oversees and enforces campaign finance regulations. The act was amended in the wake of violations in the Watergate scandal.
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So if the aggregate limits are struck down, what will it mean?
A couple of things. For one thing, wealthy donors who can afford to make many donations will have greater influence when it comes to donating to candidates directly. Under the current aggregate limit of $48,600, an individual can max out at 18 federal candidates per cycle. Think of how much more they could give in total if they maxed out at 50 candidates -- or even more.

Secondly, as The Washington Post's Robert Barnes and Matea Gold explain, defenders of the limits worry that such a ruling could dramatically increase the power and size of joint fundraising committees, which harness the fundraising power of different political committees. For example, the Obama Victory Fund joined together the DNC and Obama campaign last election cycle.

In addition, those who favor limits also worry that such a ruling could lead to doing away with all limits, including the individual limits mentioned above. It's worth noting that in the current environment, there are already entities called super PACs that are not subject to limits on how much money they can accept from donors.
West Virginia State Board of Education v. Barnette
Supreme Court of the United States

Argued March 11, 1943

Decided June 14, 1943

Justice JACKSON delivered the opinion of the Court.


…The Board of Education on January 9, 1942, …ordered that the salute to the flag become “a regular part of the program of activities in the public schools,” that all teachers and pupils “shall be required to participate in the salute honoring the Nation represented by the Flag; provided, however, that refusal to salute the Flag be regarded as an Act of insubordination, and shall be dealt with accordingly.”
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The resolution originally required the “commonly accepted salute to the Flag” which it defined.  Objections to the salute as “being to much like Hitler’s “ were raised by the Parent and Teachers Association, the Boy and Girl Scouts, the Red Cross, and the Federation of Women’s Clubs.  Some modification appears to have been made [to accommodate] these objections, but no concession was made to Jehovah’s Witnesses.  What is now required as the “stiff-arm” salute, the saluter to keep the right hand raised with palm turned up while the following is repeated: “I pledge allegiance to the Flag of the United States of America and to the Republic for which it stands; on Nation, indivisible, with liberty and justice for all.”


Failure to conform is “insubordination” dealt with by expulsion.  Readmission is denied by statute until compliance.  Meanwhile the expelled child is “unlawfully absent” and may be proceeded against as a delinquent.  His parents or guardians are liable to prosecution, and if convicted are subject to a fine not exceeding $50 and jail term not exceeding thirty days.


…Citizens of the United States and of West Virginia, brought suit in the United States District Court for themselves and others similarly situated asking its [court order] to restrain enforcement of these laws and regulations against Jehovah’s Witnesses.  The Witnesses are an unincorporated body teaching that the obligation imposed by the law of God is superior to that of laws enacted by [earthly] government.  Their religious beliefs include a literal version of Exodus, Chapter 20, verses 4 and 5, which says: “Thou shalt not make unto thee any [carved] image, or any likeness of anything that is in heaven above, or that is in the earth beneath, or that is in the water under the earth; thou shalt not bow down thyself to them nor to serve them.”  They consider that the flag is an “image” within this command.  For this reason they refuse to salute it.


Children of this faith have been expelled from school and are threatened with exclusion for no other cause.  Officials threaten to send them to reformatories maintained for criminally inclined juveniles.  Parents of such children have been prosecuted and are threatened with prosecutions for causing delinquency.

. . .

The [mandatory] flag salute and pledge requires affirmation of a belief and an attitude of mind.  It is not clear whether the regulation [considers] that pupils [give up] any [other] convictions of their own and become unwilling converts to the [mandatory] ceremony or whether it will be acceptable if they simulate [agreement] by words without belief and by a gesture [without] meaning.  It is now a common that censorship or suppression of expression of opinion is tolerated by our Constitution only when the expression presents a clear and present danger of action of a kind the State is empowered to prevent and punish.  It would seem that involuntary affirmation could be commanded only on even more immediate and urgent grounds than silence.  But here the power of [force] is invoked without any allegation that remaining passive during a flag salute ritual creates a clear and present danger that would justify an effort even to muffle expression.  To sustain the [forced] flag salute we are required to say that a Bill of Rights which guards the individual’s right to speak his own mind, left it open to public authorities to [force] him to utter what is not in his mind.

. . .

Nor does the issue as we see it turn on one’s possession of particular religious views or the sincerity with which they are held.  While religion supplies appellees’ motive for enduring the discomforts of making the issue in this case, many citizens who do not share these religious views hold such a [forced ritual] to infringe constitutional liberty of the individual.  It is not necessary to inquire whether non-conformist beliefs will exempt from the duty to salute unless we first find power to make the salute a legal duty.

. . .The question, which underlies the flag salute controversy is whether such a ceremony so touching matters of opinion and political attitude may be [forced] upon the individual by official authority under powers committed to any political organization under our Constitution.

. . .

The very purpose of a Bill of Rights was to withdraw certain subjects from. . .political controversy, to place them beyond the reach of majorities and officials and to establish them as legal principles to be applied by the courts.  One’s right to life, liberty, and property, to free speech, a free press, freedom of worship and assembly, and other fundamental rights may not be submitted to vote; they depend on the outcome of no elections.

. . .

National unity as an end which officials may foster by persuasion and example is not in question.  The problem is whether under our Constitution [force] as here employed is a permissible means for its achievement.


Struggles to coerce uniformity of [feeling] in support of some end though essential to their time and country have been waged by many good as well as by evil men.  Nationalism
 is a relatively recent phenomenon but as other times and places the ends have been racial or territorial security, support of a dynasty or regime, and particular plans for saving souls.  As first and [limited] methods to attain unity have failed, those bent on its accomplishment must resort to an ever-increasing severity.  As governmental pressure toward unity becomes greater, so strife becomes more bitter as to whose unity it shall be.  Probably no deeper division of our people could proceed from any provocation than from finding it necessary to choose what doctrine and whose program public educational officials shall [force] youth to unite in embracing.  Ultimate futility of such attempts to [force unity] is the lesson of every such effort form the Roman drive to stamp out Christianity as a disturber of its pagan unity, the Inquisition
, as a means to religious and dynastic unity, the Siberian exiles as a means to Russian unity, down to the fast failing efforts of our present totalitarian
 enemies.  Those who begin coercive elimination of dissent soon find themselves exterminating dissenters.  [Forced] unification of opinion achieves these beginnings.  There is no [mystery] in the American concept of the State or of the nature or origin of its authority.  We set up government by consent of the governed and the Bill of Rights denies those in power any legal opportunity to coerce that consent.  Authority here is to be controlled by public opinion, not public opinion by authority.


The case is made difficult no because the principles of its decision are obscure but because the flag involved is our own.  Nevertheless, we apply the limitations of the Constitution with no fear that freedom to be intellectually and spiritually [different] or even contrary will disintegrate the social organization.  To believe that patriotism will not flourish if patriotic ceremonies are voluntary and spontaneous instead of a [forced] routine is to make an unflattering estimate of the appeal of our institution to free minds.  We can have intellectual individualism and the rich cultural diversities that we owe to exceptional minds only at the price of occasional eccentricity and abnormal attitudes.  When they are so harmless to others or to the State as those we deal with here, the price is not too great.  But freedom to differ is not limited to things that do not matter much.  That would be a mere shadow of freedom.  The test of its substance is the right to differ as to things that touch the heart of the existing order.


If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can [dictate] what shall be orthodox
 in politics, nationalism, religion, or other matters of opinion or force citizens to confess by word or act their faith therein.  If there are any circumstances which permit an exception, they do not now occur to us.


We think the action of the local authorities in compelling the flag salute and pledge [goes beyond] constitutional limitations on their power and invades the sphere of intellect and spirit which it is the purpose of the First Amendment to our Constitution to reserve from all official control…Affirmed.
Justice MURPHY, concurring.


I agree with the opinion of the Court and join in it.


The complaint challenges an order of the State Board of Education which requires teachers and pupils to participate in the [forced] salute to the flag….In effect compliance is [forced] and not optional.  It is the claim of appellees that the regulation is invalid as a restriction on religious freedom and freedom of speech, secured to them against State infringement by the First and Fourteenth Amendments to the Constitution of the United States.


A reluctance to interfere with considered state action, the fact that the end sought is a desirable one, the emotion aroused by the flag as a symbol for which we have fought and are now fighting again
, all of these are understandable.  But there is before us the right of freedom to believe, freedom to worship one’s Maker according to the dictates of ones’ conscience, a right which the Constitution specifically shelters.  Reflection has convinced me that as a judge I have no loftier duty or responsibility than to uphold that spiritual freedom to its farthest reaches.


The right of freedom of thought and religion as guaranteed by the Constitution against State action includes both the right to speak freely and the right to refrain from speaking at all, except insofar as essential operations of government may require it for the preservation of an orderly society, as in the case of compulsion to give evidence in court.  Without wishing to [belittle] the purposes and intentions of those who hope to [teach feelings] of loyalty and patriotism by requiring a declaration of allegiance as a feature of public education, or unduly belittle the benefits that may [come from there], I am [forced] to conclude that such a requirement is not essential to the maintenance of effective government and orderly society….Official compulsion to affirm what is contrary to one’s religious beliefs is the [opposite] of freedom of worship which, it is well to recall, was achieved in this country only after what Jefferson characterized as the “severest contests in which I have ever been engaged.”

Justice FRANKFURTER, dissenting.


One who belongs to the most [hated] and persecuted minority in history
 is not likely to be insensible to the freedoms guaranteed by our Constitution.  Were my purely personal attitude relevant I should whole-heartedly associate myself with the general libertarian
 views in the Court’s opinion, representing as they do the thought and action of a lifetime.  But as judges we are neither Jew nor Gentile, neither Catholic nor agnostic
.  We owe equal attachment to the Constitution and are equally bound by our judicial obligations whether we derive our citizenship from the earliest or the latest immigrants to these shores.  As a member of this Court I am not justified in writing my private notions of policy into the Constitution, no matter how deeply I may cherish them or how mischievous I may deem their disregard.  The duty of a judge who must decide which of two claims before the Court shall prevail, that of a State to enact and enforce laws within its general competence or that of an individual to refuse obedience because of the demands of his conscience, is not that of the ordinary person.  It can never be emphasized too much that one’s own opinion about the wisdom or evil of a law should be excluded altogether when one is doing one’s duty on the bench.  The only opinion of our own even looking in that direction that is material is our opinion whether legislators could in reason have enacted such a law.  In the light of all the circumstances, including the history of this question in their Court, it would require more daring than I possess to deny that reasonable legislators could have taken the action which is before us for review.  Most unwillingly, therefore, I must differ from my brethren
 with regard to legislation like this.  I cannot bring my mind to believe that the “liberty” secured by the Due Process Clause gives this Court authority to deny to the State of West Virginia [their efforts to achieve] that which we all recognize as a legitimate legislative end, namely, the promotion of good citizenship, by employment of the means here chosen.
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I. Federal Cases/Controversies related to Barnette
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SCENARIO ONE: COLORADO’S MANDATORY PLEDGE LAW: In the wake of 9-11, states throughout the country have enacted “Pledge of Allegiance” statutes which have caused some controversy, given Barnette. One such controversy occurred in Colorado. Colorado’s Mandatory Pledge Law (C.R.S. § 22-1-106(2), 2003), requires all public school teachers and students to begin each school day by reciting the Pledge of Allegiance. While teachers and students may opt out of the Pledge on religious grounds or if they are non-citizens, refusal to participate based on any other objection of conscience, including personal political or non-religious beliefs, is prohibited. However, parents may exempt their children from participation if they provide a written objection to the principal of the school.  Several students filed suit in federal court stating that this law violated their Constitutional rights. You think this statute was upheld as constitutional in light of Barnette?

· POINT: _______________________________________________________________________________

SCENARIO TWO: PENNSYLVANIA’S LAW: You guessed it. . .Pennsylvania did it too in 2002. Look at this statute:

All supervising officers and teachers in charge of public, private or parochial schools shall. . .cause the Flag of the United States of America be displayed in every classroom during the hours of each school day, and shall provide for the recitation of the Pledge of Allegiance or the National Anthem at the beginning of each school day. Students may decline to recite the Pledge of Allegiance and may refrain from saluting the flag on the basis of religious conviction or personal belief. The supervising officer of a school subject to the requirements of this subsection (public schools, not private) shall provide written notification to the parents or guardian of any student who declines to recite the Pledge of Allegiance or who refrains from saluting the flag.
Pennsylvania got sued on this one too. . .constitutional? Why or why not?

· POINT: _______________________________________________________________________________

SCENARIO III: FLORIDA’S LAW:  This case involves Florida’s Pledge of Allegiance statute, which applies to students at all grade levels from kindergarten to twelfth grade. The statute states: 
the pledge of allegiance to the flag . . . shall be rendered by students. . . . The pledge of allegiance to the flag shall be recited at the beginning of the day in each public elementary, middle, and high school in the state. Each student shall be informed by posting a notice in a conspicuous place that the student has the right not to participate in reciting the pledge. Upon written request by his or her parent, the student must be excused from reciting the pledge. When the pledge is given, civilians must show full respect to the flag by standing at attention, men removing the headdress, except when such headdress is worn for religious purposes . . . .
Do you think this law is constitutional? Why or why not?
· POINT: _______________________________________________________________________________

SCENARIO FOUR: ILLINOIS PLEDGE LAW: Illinois too passed a Pledge of Allegiance law after 9/11. It states:

The Pledge of Allegiance shall be recited each school day by pupils in elementary and secondary educational institutions supported or maintained in whole or in part by public funds. (105 ILCS 5/27-3)

Do you think this law is constitutional? Why or why not?

· POINT: _______________________________________________________________________________

II. Barnette related scenarios for discussion
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SCENARIO ONE:  THE ALL AMERICAN HIGH SCHOOL FIGHT SONG: All-American High School has a school anthem “fight song” that is played and sung at athletic events. The school requires all students to stand and sing the words. Adam and Erin are high school juniors who wear tie-died shirts and are avid vegetarians. They love to watch the All-American High football games, but they refuse to stand and sing the fight song because they think that sports should be played for fun, non-competitively, without winners and losers. They think that the fight song is too aggressive and has excessively macho lyrics. (They particularly object to a line that says, “All-American, let’s hail/Let’s go kick some Eastern High tail/When we fight, fight, fight/They’ll all start to bail/All-American, hail, hail, hail!”)

   The school principal asserts that “Adam and Erin are causing a disturbance by setting a bad example for younger students and undermining school spirit.” he suspends them for one day for failing to stand and sing. The school also bars them from going to football games until they agree to participate in the song with the rest of the school. Adam and Erin go to federal court to get an injunction overturning their one-day suspension and the principal’s order banning them from games. The students sue, stating that their constitutional rights are being infringed.

SCENARIO TWO: SOFT DRINKS, HARD CHOICES: Hypothetical High School enters a national competition sponsored by Coca-Cola in which it tries to show its “Coca-Cola pride” in order to receive various educational tools, such as computers and printers. On the appointed day, all Hypothetical High students wear a Coca-Cola T-shirt (donated by the company) to school – that is, all students except senior cut-up Dandy Rabblerouser who wears a Pepsi T-shirt. When told by the principal to take it off and put on a Coca-Cola T-Shirt, he says, “I’m no robot, man.” Randy is suspended for two days for refusing to follow the rules and policies of the school. He sues, alleging a violation of his constitutional rights.
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SCENARIO THREE: CHANNEL FUN: The Medium County Public School System has installed a television in every one of its schools’ classrooms. The televisions were donated by the for-profit corporation Channel Fun in return for Medium County School’s promise to broadcast daily in each homeroom at least seven minutes’ worth of Channel Fun programming, which includes news and sports reports, commercials for fast food and candy, and a segment entitled “Tips for Teens.” Saying that they “refuse to be part of this commercial sell-out of our education,” ninth-graders Sarah Sassy and Robert Rad walk out of the classroom whenever the television is turned on. They are suspended from school after they are told to stop their protest, but the continue walking out. Sarah and Robert appeal their suspensions to federal district court. 

TINKER V. DES MOINES IND. COMMUNITY SCHOOL DISTRICT

Supreme Court of the United States

Argued Nov. 12, 1968

Decided Feb. 24, 1969

Justice FORTAS delivered the opinion of the Court.

   Petitioner John F. Tinker, 15 years old, and Christopher Eckhardt, 16 years old, attended high schools in Des Moines, Iowa. Petitioner Mary Beth Tinker, John’s sister, was a 13-year-old student in junior high school.
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In December 1965, a group of adults and students in Des Moines held a meeting at the Eckhardt home. The group determined to publicize their objections to the hostilities in Vietnam and their support for a truce by wearing black armbands during the holiday season and by fasting on December 16 and New Year’s Eve. Petitioners and their parents had previously engaged in similar activities, and they decided to participate in the program.


The principals of the Des Moines schools became aware of the plan to wear armbands. On December 14, 1965, they met and adopted a policy that any student wearing an armband to school would be asked to remove it, and if he refused he would be suspended until he returned without the armband. Petitioners were aware of the regulation that the school authorities adopted.


On December 16, Mary Beth and Christopher wore black armbands to their schools. John Tinker wore his armband the next day. They were all sent home and suspended from school until they would come back without their armbands. They did not return to school until after the planned period for wearing armbands had expired – that is, until after New Year’s Day.

. . .

I
The District Court recognized that the wearing of an armband for the purpose of expressing certain views is the type of symbolic act that is within the Free Speech Clause of the First Amendment. As we shall discuss, the wearing of armbands in the circumstances of this case was entirely divorced from actually or potentially disruptive conduct by those participating in it. It was closely [related] to “pure speech” which, we have repeatedly held, is entitled to [complete] protection under the First Amendment.


First Amendment rights, applied in light of the special characteristics of the school environment, are available to teachers and students. It can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate. This has been the unmistakable holding of this Court for almost 50 years. . .

…

Our problem lies in the area where students in the exercise of First Amendment rights collide with the rules of the school authorities.

II.

The problem posed by the present case does not relate to regulation of the length of skirts or the type of clothing, to hair style, or [behavior]. It does not concern aggressive, disruptive action or even group demonstrations. Our problem involved direct, primary First Amendment rights [related to] “pure speech.”
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The school officials banned and sought to punish petitioners for a silent, passive expression of opinion, unaccompanied by any disorder or disturbance on the part of petitioners. There is here no evidence whatever of petitioners’ interference, actual or [recently come into existence,] with the schools’ work or of collision with the rights of other students to be secure and to be let alone. Accordingly, this case does not concern speech of action that intrudes upon the work of the schools or the rights of other students.


Only a few of the 18,000 students in the school system wore the black armbands. Only five students were suspended for wearing them. There is no indication that the work of the schools or any class was disrupted. Outside the classrooms, a few students made hostile remarks to the children wearing armbands, but there were no threats or acts of violence on school premises.


The District Court concluded that the action of the school authorities was reasonable because it was based upon their fear of a disturbance from the wearing of the armbands. But, in our system, [nonspecific] fear or apprehension of disturbance is not enough to overcome the right to freedom of expression. Any departure from absolute regimentation may cause trouble. Any variation from the majority’s opinion may inspire fear. Any word spoken, in class, in the lunchroom, or on campus, that deviates from the views of another person may start an argument or cause a disturbance. But our Constitution says we must take this risk, and our history says it is this sort of hazardous freedom – this kind of openness – that is the basis of our national strength and of the independence and vigor of Americans who grow up and live in this relatively permissive. . .society.


In order for the State in the person of school officials to justify [a ban] or a particular expression of opinion, it must be able to show that its action was caused by something more than a mere desire to avoid the discomfort and unpleasantness that always accompany an unpopular viewpoint. Certainly where there is no finding and no showing that engaging in the forbidden conduct would “materially and substantially interfere with the requirements of appropriate discipline in the operation of the school,” the [ban] cannot be sustained.


In the present case, the District Court made no such finding, and our independent examination of the record fails to yield any evidence that the school authorities had reason to anticipate that the wearing of the armbands would substantially interfere with the work of the school or [trespass] upon the rights of other students. Even an official memorandum prepared after the suspension that listed the reasons for the ban on wearing the armbands made no reference to the anticipation of such disruption.


On the contrary, the action of the school authorities appears to have been based upon an urgent wish to avoid the controversy which might result from the expression, even by the silent symbol of armbands, of opposition to this Nation’s part in the [war] in Vietnam. . .


It is also relevant that the school authorities did not [wish] to limit the wearing of all symbols of political or controversial significance. The record shows that students in some of the schools wore buttons relating to national political campaigns, and some even wore the Iron Cross, traditionally a symbol of Nazism. The order [banning] the wearing of armbands did not extend to these. Instead, a particular symbol – black armbands worn to exhibit opposition to this Nation’s involvement in Vietnam – was signaled out for [the ban]. Clearly, the [ban] of expression of one particular opinion, at least without evidence that it is necessary to avoid material and substantial interference with schoolwork or discipline, is not constitutionally permissible.


In our system, state-operated schools may not be enclaves (territories) of totalitarianism. School officials do not possess absolute authority over their students. Students in school as well as out of school are “persons” under our Constitution. They are possessed of fundamental rights which the State must respect, just as they themselves must respect their obligations to the State. In our system, students may not be regarded as closed-circuit recipients of only that which the State chooses to communicate. They may not be confined to the expression of those sentiments that are officially approved. In the absence of a specific showing of constitutionally valid reasons to regulate their speech, students are entitled to freedom of expression of their views. . .

. . .

The principle of these cases is not confined to the supervised and ordained discussion which takes place in the classroom. The principal use to which the schools are dedicated is to accommodate students during [set] hours for the purpose of certain types of activities. Among those activities is personal intercommunication among the students. This is not only an inevitable part of the process of attending school; it is also an important part of the educational process. A student’s rights, therefore, do not embrace merely the classroom hours. When he is in the cafeteria, or on the playing field, or on the campus during the authorized hours, he may express his opinions, even on controversial subjects like the conflict in Vietnam, if he does so without “materially and substantially interfer(ing) with the requirements of appropriate discipline in the operation of the school” and without colliding with the rights of others. But conduct by the student, in class or out of it, which for any reason – whether it stems from time, place, or type of behavior – materially disrupts class work or involves substantial disorder or invasion of the rights of others is, of course, not immunized by the constitutional guarantee of freedom of speech.

. . .

As we have discussed, the record does not demonstrate any facts which might reasonably have led school officials to forecast substantial disruption of or material interference with school activities, and no disturbances or disorders on the school premises in fact occurred. These petitioners merely went about their [set] rounds in school. Their deviation consisted only in wearing on their sleeve a band of black cloth, not more than two inches wide. They wore it to exhibit their disapproval of the Vietnam hostilities and their advocacy of a truce, to make their views known, and, by their example, to influence others to adopt them. They neither interrupted school activities nor sought to intrude in the school affairs or the lives of others. They caused discussion outside of the classroom, but no interference with work and no disorder. In the circumstances, our Constitution does not permit officials of the State to deny their form of expression.

Reversed and remanded.

Justice BLACK, dissenting.
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. . .While the absence of obscene remarks or boisterous and loud disorder perhaps justifies the Court’s statement that the few armband students did not actually “disrupt” the classwork, I think the record overwhelmingly shows that the armbands did exactly what the elected school officials and principals foresaw they would, that is, took the students’ minds off their classwork and diverted them to thoughts about the highly emotional subject of the Vietnam war. And I repeat that if the time has come when pupils of state-sponsored schools, kindergartens, grammar schools, or high schools, can defy and [scorn] orders of school officials to keep their minds on their own schoolwork, it is the beginning of a new revolutionary era of permissiveness in this country fostered by the judiciary. The next logical step, it appears to me, would be to hold unconstitutional laws that bar pupils under 21 or 18 from voting, or from being elected members of the boards of education.

. . .

Change has been said to be truly the law of life but sometimes the old and the tried and true are worth holding. The schools of this Nation have undoubtedly contributed to giving us tranquility and to making us a more law-abiding people. Uncontrolled and uncontrollable liberty is an enemy to domestic peace. We cannot close our eyes to the fact that some of the country’s greatest problems are crimes committed by the youth, too many of school age. School discipline, like parental discipline, is an integral and important part in training our children to be good citizens – to be better citizens. Here a very small number of students have crisply and summarily refused to obey a school order designed to give pupils who want to learn the opportunity to do so. One does not need to be a prophet or the son of a prophet to know that after the Court’s holding today some students in Iowa schools and indeed in all schools will be ready, able, and willing to defy their teachers on practically all orders. This is the more unfortunate for the schools since groups of students all over the land are already running loose, conducting break-ins, sit-ins, lie-ins, and smash-ins. Many of these student groups, as is all too familiar to all who read the newspapers and watch the television news programs, have already engaged in rioting, property seizures, and destruction. They have picketed schools to force students not to cross their picket lines and have too often violently attacked earnest but frightened students who wanted an education that the pickets did not want them to get. Students engaged in such activities are apparently confident that they know far more about how to operate public school systems than do their parents, teachers, and elected school officials. . .I dissent. 
Student FOS Outline I: Tinker v. Des Moines:
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A. Cases involving Tinker and high schools:

1. Off-Campus: (Klein v. Smith (Dist. ME 1986)): A high school student in Maine made a vulgar gesture to a teacher off campus and after school hours. School officials suspended the student for ten days for “vulgar or extremely inappropriate language or conduct directed at a staff member.” The student sued, claiming that the suspension violated his First Amendment free speech rights. Can school officials discipline a student for engaging in vulgar behavior that occurs off campus and after school hours?

· POINT: _______________________________________________________________________________
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2. Projected disturbance (Dodd v. Rambis, S.D. Ind., 1981): Fifty-four students at the high school in Brazil, Indiana, held a walkout in protest of the school’s rules on smoking and attendance. The next day, five female students handed out leaflets calling for another walkout on a set date and time. The five girls were suspended for three days.    The girls and their parents appealed, arguing that merely handing out a flyer doesn’t merit suspension. The Indiana federal district court took the case. . .what do you think they decided?  

· POINT: ______________________________________________________
3. The Strike Buttons (Chandler v. McMinnville School District (9th Cir, 1992)): During a teacher’s strike, the high school in McMinnville, Oregon, hired replacement teachers. David Chandler’s and Ethan Depweg’s father were both teachers who joined the strike. High school students David and Ethan wore pro-strike buttons to school, including one that said: “We want our real teachers back” and another that had the word “scab” on it. The students distributed similar buttons to their classmates. School officials asked the boys to remove them. When they refused, they were suspended for the rest of the day. They sued, saying that their suspensions violated their freedom of speech. 

· POINT: _______________________________________________________________________________
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4. “George Bush, International Terrorist” (Barber v. Dearborn Public Schools and Judith Coebly, (E.D. Mich. Sept. 30, 2003)).   Bretton Barber, a junior at Dearborn High School who was told to go home if he did not remove a t-shirt with a picture of President Bush between the words "international terrorist." The incident arose on February 17,  when Barber wore the t-shirt to school to express his concern about the President’s policies on the potential war in Iraq. After wearing the shirt in school for three hours without incident, school administrators asked him to remove the t-shirt, turn it inside out, or go home, saying that the shirt might cause a "disruption." "The shirt was meant to emphasize the message ‘no war,’ and I feel that I’ve been successful in getting that message out," said Barber. Although he has given up wearing his shirt until the issue with the school can be resolved, he said that he hopes to organize a group of students to protest the banning of the t-shirt.

· POINT: _______________________________________________________________________________
B. Speech and Harassment
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1. Antiharassment policy (Saxe v. State College Area School District (3rd Cir 2001)): Two high school students in Pennsylvania challenged a school district’s antiharassment policy, contending it violated their First Amendment rights. The students believed that the policy prohibited them from voicing their religious belief that homosexuality was a sin. The policy provided several examples of harassment, including: “any unwelcome verbal, written or  physical conduct which offends, denigrates, or belittles an individual” because of “race, religion, color, national origin, gender, sexual orientation, disability or other personal characteristics.” These “characteristics” included “clothing, social skills, peer group, intellect, educational program, hobbies or values.” The district court ruled the policy constitutional. The students appealed to the Third Circuit Court of Appeals. 

· POINT: _______________________________________________________________________________
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2. “Straight Pride” (Chambers v. Babbitt (Dist. Minn 2001)): On Jan. 16, 2001, Elliot Chambers, a student at Woodbury High School in Minnesota, attended classes wearing a sweatshirt with the words “Straight Pride” and a symbol of a man and a woman holding hands. Administrators were notified that certain students were offended by his message. The principal informed Chambers he was not to wear the shirt again. Chambers sued, asking that the order by Principal Babbitt be declared unconstitutional and that he be allowed to wear his sweatshirt to school while the case was being litigated. The school responded by pointing to several fights and an incident of vandalism to a gay student’s car on school grounds as evidence that the shirt and its message created a substantial disruption to the educational environment. Can school officials prohibit a student from wearing a shirt emblazoned with a political message other students find offensive?

· POINT: _______________________________________________________________________________
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3. “Homosexuality is shameful” (USSC, 2007, 9th Cir., 2006): In 2004, Tyler Chase Harper was a sophomore at Poway High School (PHS), a public school in Poway, California. That year, PHS allowed the school’s Gay-Straight Alliance to hold a “Day of Silence” designed to “teach tolerance of others, particularly those of a different sexual orientation.” Harper, on the Day of Silence, chose to wear a t-shirt to school bearing the words “I WILL NOT ACCEPT WHAT GOD HAS CONDEMNED” on the front and  “HOMOSEXUALITY IS SHAMEFUL ‘Romans 1:27’” on the back. He wore a similar shirt to school the next day. On the second day, one of Harper’s teachers noticed the shirt and asked him to remove it; Harper refused. Harper was sent to the administrative office, where administrators told him his shirt was inflammatory and asked him again to remove it. Harper refused and was required to stay in the school’s front office for the rest of the day. He was not suspended or otherwise disciplined. Harper filed suit alleging a violation of his rights to freedom of speech. 

· POINT: _______________________________________________________________________________
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4. “Be Happy Not Gay” (Zamecnik v. Indian Prairie Sch. Dist. (N.D. Ill. April, 2007): Heidi Zamecnik and Alexander Nuxoll, students at Neuqua Valley High School, were prohibited from wearing T-shirts with the words "Be Happy, Not Gay." School officials likened this message to "Be Happy, Not Christian" and said it is an offensive  interference with the rights of other students and poses a risk of disruption. Heidi and Alexander planned to wear the shirts during the "Day of Truth," an event promoted by the Alliance Defense Fund as a counter-demonstration to the Gay, Lesbian, and Straight Education Network’s annual "Day of Silence," which promotes tolerance of gays. When the school required them to turn the shirts inside-out, they sued Indian Prairie School District No. 204, alleging the ban violates their free speech right to express their religious views and their right to free exercise of religion. They also argued the school board policy underlying the ban is unconstitutionally overbroad and vague and constitutes an impermissible "prior restraint." A prior restraint is a government restriction on speech in advance, as opposed to an action taken in response to the speech.

· POINT: _______________________________________________________________________________
Tennessee Passes Bill Allowing LGBT Students To Be Bullied In The Name Of ‘Religious Freedom’

by DAVID BADASH on MARCH 25, 2014

in NEWS,RELIGION
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Tennessee governor Bill Haslam just received and will likely sign a bill that not only allows but actually helps organize anti-gay bullying in the name of “religious freedom.”
The Tennessee “Religious Viewpoints Antidiscrimination Act” allows students to use religion in any manner they choose, and mandates that their use of religion be protected.

At a basic level, a student could merely write “God” on a chemistry test as the answer to a question asking to where water comes from. A student could also stand in class and say their religion says that gay people are sinners and going to hell, and that speech would be legally protected. The bill states “a student may express beliefs about religion in homework, artwork, and other written and oral assignments free from discrimination based on the religious content of their submissions. A student would not be penalized or rewarded on account of the religious content of the student’s work.”

Creationists of course will love the bill.But the more sinister part of the bill forces all students to be subjected to the religious beliefs of the popular kids.
The ACLU warns that the bill, SB 1793/HB 1547, “crosses the line from protecting religious freedom into creating systematic imposition of some students’ personal religious viewpoints on other students.”

Tennessee’s “Religious Viewpoints Antidiscrimination Act” actually mandates that schools allow students the use of public school facilities — including the school’s public address system, classrooms and school assemblies — and makes schools “[p]rovide the forum in a manner that does not discriminate against a student’s voluntary expression of a religious viewpoint.”

An evangelical student, for example, could preach the gospel during a science class, or “witness” during English. Attacks on LGBT people and same-sex marriage are automatically protected under this bill, offering anti-gay students a state-sposored license to bully. And of course, a student could claim they worship Satan and subject their classmates to that “religious viewpoint” as well.

“Should this pass, students with a range of religious beliefs, as well as non-believers, would likely routinely be required to listen to religious messages or participate in religious exercises that conflict with their own beliefs,” the ACLU warns. “Conversely, if a student of a minority religious faith (e.g., a Buddhist, a Wiccan, etc.) or a non-believer were to obtain a ‘position of honor,’ as defined under this bill, that student would be permitted to subject all classmates to prayer and proselytizing specific to his or her faith tradition in connection with school events. In both cases, parents would have no recourse to ensure that their children were not coerced into such religious exercise.”

Republican governor Bill Haslam hopefully will show moral courage and veto this bill. If he signs it, he’ll be forcing all Tennessee students to be subjected to the religious beliefs of their classmates, and forcing Tennessee into a costly battle in court.

But given that the Tennessee senate passed the bill yesterday on a 32-0 vote, and the House passed it 90-2, any veto Haslam considers likely will be overridden.

Tennessee is not alone. Oklahoma is in the process of passing its own “Religious Viewpoints Antidiscrimination Act,” and Texas, of course, already has one.

The Right to Discriminate in Historical Perspective

By Professor Christopher Schmidt
Earlier this week, the U.S. Supreme Court denied certiorari in a New Mexico case involving a photography business that refused to take pictures at a same-sex commitment ceremony. This act of discrimination, according to the state human rights commission, ran afoul of the New Mexico public accommodations law. The couple who owned the photography company claimed that a legal requirement to serve same-sex customers in this context infringed their First Amendment rights. Their argument, in essence, was that in certain circumstances they had a right to discriminate.

These kinds of claims of a right to discriminate have a long history in this country, although they have been conspicuously unsuccessful in the U.S. Supreme Court. As far as I can tell, the first time the Supreme Court squarely faced the question of whether an anti-discrimination law unconstitutionally infringed someone’s individual liberty was in 1945. Railway Mail Association v. Corsi involved a New York state law that prohibited racial discrimination in unions. A union of postal clerks claimed that this law infringed their property and liberty of contract rights, as well as their “social rights.”

“There will always be discriminations,” the union’s brief explained. “We discriminate in the method of our religious worship. We discriminate in the choice of our friends. We differ in our tastes and likes, and yet nothing can be done about this for it is beyond regulation in the absence of a binding grant from us to our form of government.... This is a personal and constitutional right beyond the power of legislation.” The Supreme Court summarily rejected this argument as having “no constitutional basis.” After Corsi, this basic premise, that the Constitution does not protect an individual’s right to discriminate, was repeatedly reaffirmed in the courts, always in similarly summary fashion.

The legal challenges to the public accommodations provision of the Civil Rights Act of 1964 gave federal courts another opportunity to consider whether the Constitution protected an individual’s right to discriminate. Challengers to the law pulled out all the stops in this one: they claimed that the federal requirement that restaurants and hotels serve all comers, regardless of race, impinged their due process rights to liberty and property. In the case of Katzenbach v. McClung, lawyers for Ollie McClung, owner of a Birmingham restaurant, argued that “it is a part of a man’s civil rights that he be at liberty to refuse business relations with any person whomsoever, whether the refusal rests upon reason, or is the result of whim, caprice, prejudice, or malice.”

In Heart of Atlanta Motel v. United States, Moreton Rolleston, Jr., owner of the Atlanta motel, proposed a more eclectic constitutional basis for his claimed right to discriminate. The Civil Rights Act not only violated his due process rights, he argued, it also amounted to an uncompensated taking of property in violation of the Fifth Amendment and it also constituted—wait for it—involuntary servitude in violation of the Thirteenth Amendment.

“To deprive a person of this basic right to pursue his calling ... unless he furnishes labor or services for certain individuals for whom he does not desire to work is obviously coercion if not outright punishment,” he wrote in his brief for the Supreme Court. “When an individual is either coerced into working for another or punished for failure to do so, the inescapable conclusion is that such employment amounts to involuntary servitude.” That’s right, someone asked the Supreme Court to find the most significant civil rights legislation of the twentieth century violated the amendment that abolished human bondage. This was not a winning argument. (Strikingly, the Thirteenth Amendment claim had some traction outside the courts. New York Times columnist Arthur Krock insisted the argument was worth considering, citing as support a widely published libertarian scholar by the name of Alfred Avins.) In both the McClung and Heart of Atlanta cases, the justices easily brushed aside the claim that a federal public accommodations law unconstitutionally infringed individual liberty rights. After all, the federal law largely mirrored state laws that had been on the books (if chronically underenforced) since the late nineteenth century.

When it came to antidiscrimination law applied to racial discrimination, the Supreme Court has never recognized a claimed right to discriminate. This held even when, beginning in the 1960s, the preferred constitutional basis for such claims shifted from the due process clause and the Thirteenth Amendment to the First Amendment. The Constitution “places no value on discrimination,” explained Chief Justice Warren Burger in a 1973 opinion involving all-white private schools. “Invidious private discrimination may be characterized as a form of exercising freedom of association protected by the First Amendment, but it has never been accorded affirmative constitutional protections.”

The debate over the right to discriminate has been replayed every time antidiscrimination laws place new restrictions on private actors. Campaigns against other forms of discrimination, such as sex and sexual orientation, stirred new efforts to defend private discriminatory choice. In Roberts v. Jaycees (1984), the Court rejected a private club’s challenge to a state antidiscrimination law that would require it to open its doors to women. The Jaycees claimed that the non-discrimination requirement infringed their First Amendment right to free association. Although the Court recognized that the First Amendment indeed protects the rights of certain organizations to select their membership as they see fit, it concluded that the Jaycees did not fit this criteria.

But then in the 2000 decision in Boy Scouts of America v. Dale, the Court upheld, for the first time, a claimed right to discriminate. When New Jersey attempted to apply its law prohibiting organizations from discriminating based on sexual orientation to the Boy Scouts, which sought to exclude a gay scoutmaster from the organization, a divided Supreme Court held that such a requirement would violate the Boy Scouts’ First Amendment “right of expressive association.”

And this brings us to Elane Photography’s effort to defend its choice to refuse service to a lesbian couple because it would violate the owners’ right to free expression. The New Mexico Supreme Court rejected this argument. To the argument that certain creative professions should not be constrained by public accommodations laws, the court explained that “Courts cannot be in the business of deciding which businesses are sufficiently artistic to warrant exemptions from antidiscrimination laws…. Such an exemption would not be limited to religious objections or to sexual orientation discrimination; it would allow any business in a creative or expressive field to refuse service on any protected basis, including race, national origin, religion, sex, or disability…. Such a holding would undermine all of the protections provided by antidiscrimination laws.”

The U.S. Supreme Court’s refusal to hear this case is far from the end of the line for this latest iteration in the history of the right to discriminate claim. Even as gay rights activists succeed in restricting the sphere of legally and socially acceptable discrimination, a commitment to the right to discriminate persists. The resolution of this civil rights battle, like all others, will come from the messy dynamic of constitutional contestation, inside and outside the courts, in which any effort to expand government protection of the right to nondiscriminatory treatment will have to come to terms with the right to discriminate.
C. Cases Involving Tinker in Elementary Schools:
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INTRODUCTION: You all know the decision in Tinker and what it means for high school students. But what about grade schoolers? Does Tinker apply to them? If so, in what way. Take a look at the following cases to see how the courts have decided disputes involving the free speech rights of elementary school students.

1. The Green Bay Packers Jersey (Sonkowsky v. Board of Education, (8th Cir, 2003): Rocky Sonkowsky, a fifth grader at a Minnesota public elementary school ran afoul of school officials because he insisted on wearing a Green Bay Packers jersey. When his class won a field trip to visit the Minnesota Vikings practice facility and then-star receiver Cris Carter, school officials refused to allow Sonkowsky to participate, saying they feared he would be disruptive and wear his Green Bay Packer attire. 
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POINT: _______________________________________________________________________________
2. The Circus Protest (Walker-Serrano v. Leonard (3rd Cir. 2003): Amanda Walker-Serrano a nine-year-old student at Lackawanna Trail Grade School (PA), brought a petition to school one day and asked her classmates to sign it. The petition was to protest a planned field trip to the circus; Amanda is an animal rights advocate and doesn’t approve of the way that circuses treat animals. She was not punished for asking classmates to sign her petition. She solicited signatures during a silent-reading class time and on the playground and was stopped by her teacher. The teacher did allow her to distribute coloring books that explained her views about alleged mistreatment of circus animals. Her parents filed suit in federal court stating that Amanda’s First Amendment rights were violated. 

· POINT: ________________________________________________________
3. A middle schooler’s silent protest: (M.A.L. v. Kinsland (E.D. Mich. Mar., 2007): Michael Amble-Lucas was prohibited from wearing his pro-life T-shirt and putting tape across his mouth for the Pro-Life Day of Silent Solidarity protest, a nationally recognized day that is sponsored by the Christian pro-life organization, Stand True. School officials told him his expression “was not ‘age-appropriate,’ it was ‘disruptive’ and that it was not suitable [for him] to express a pro-life message,” according to the complaint.

· POINT: _______________________________________________________________________________
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D. Confederate Flag cases: 

NOTE: The Confederate flag is a controversial symbol. . .one which can mean Southern Pride and a respect for one’s heritage, but also racism, slavery and discrimination. 

1. The Confederate Flag I, Melton: (Melton v. Young (1972, 6th Cir.)): A high school in Chattanooga, Tennessee, prohibited the use of the Confederate flag and discontinued the playing of “Dixie” as the school pep song because of racial tensions. The school dress code also prohibited the wearing of “provocative symbols on clothing.” The board of education specifically designated the Confederate flag as such a provocative symbol.

   When a high school student was suspended for wearing a jacket with an emblem of the Confederate flag, he sued, claiming a violation of his First Amendment rights. A district court determined that the school’s dress code was unconstitutionally vague, but still upheld the suspension as valid. The student appealed. Could school officials suspend a student for wearing Confederate flag clothing to school when racial tensions existed at the school the previous year?

· POINT: _______________________________________________________________________________
2. The Confederate Flag II, Castorina (Castorina v. Madison County School Board (6th Cir, 2001): Timothy Castorina, a former student at Madison Central High School in Richmond, Ky., sued the school in federal court claiming that his First Amendment rights were violated when he was suspended in1997 for wearing a Hank Williams Jr. T-shirt, which featured two Confederate flags and the phrase "Southern Thunder" on the back. Principal William Fultz suspended the students for violating the school dress code, which prohibits any clothing that is "obscene, sexually suggestive, disrespectful, or which contains slogans, words or in any way depicts alcohol, drugs, tobacco or any illegal, immoral or racist implication." The two students, who claimed at the time that they were wearing the T-shirts to celebrate Hank Williams Sr.'s birthday and to express their southern heritage, were suspended twice for three-day periods. Castorina argued this was unfair because school officials at allowed other students to wear clothing with depictions of Malcolm X, while banning the Confederate flag.

· POINT: _______________________________________________________________________________
Student FOS Outline II: Dress codes
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INTRODUCTION: In Tinker v. Des Moines, the Supreme Court made a point of saying the following: “The problem posed by the present case does not relate to regulation of the length of skirts of the types of clothing, to hair style or deportment.” Still, student clothing may be a form of expression that leads to a balancing of student free expression rights with the interests of the school, if by wearing the clothing the students intends to convey a message that could be understood by an observer. Because of this, the First Amendment value of a student’s choice of clothing is hazier than something like a message, logo, button, etc. worn by a student. With the buttons, you have an actual message; with dress, you are merely expressing individuality, which the courts aren’t as protective of.
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I. Clothing cases

A. Tinker Standard: Some courts apply the Tinker standard to determine if school officials can regulate student clothing. This standard asks whether school officials can reasonably forecast whether the student expression will cause a substantial disruption or material interference with school activities. 

Weapons shirt (Newsom v. Albemarle County School Board (4th Cir. 2003):  A portion of Albemarle High School’s dress code prohibited clothing depicting weapons. School officials forced student Alan Newsom to quit wearing his National Rifle Association T-shirt, which depicted three silhouettes of men holding guns and bore the message “NRA Sports Shooting Camp.” The school policy prohibited “messages on clothing, jewelry, and personal belongings that relate to … weapons.” 

· POINT: _______________________________________________________________________________
B. Conveys a message? Many courts will analyze student dress cases under a threshold test established by the Supreme Court in flag-desecration cases. This two-part test asks: (1) whether the student intended to convey a particular message, and (2) whether reasonable observers would understand this message.

“Saggy pants” (Bivens v. Albuquerque Public Schools (N.M, 1995): A New Mexico high school freshman, Richard Bivens, wore saggy pants to school which, he was told, violated the school dress code. On many occasions, he was told to follow the rule or face the consequences. Richard insisted that he "sagged" as an expression of his black culture. He was suspended for the rest of the semester for refusing to follow the rule.  Richard and his mother asked the court to lift the suspension. 

· POINT: _______________________________________________________________________________
C. The O’Brien Standard: Other courts have applied a test developed from the U.S. Supreme Court’s 1968 decision on draft-card burning, U.S. v. O’Brien, to determine whether a school dress code is constitutional. Under the O’Brien test, a school dress code or uniform policy is constitutional if it: 

1. Is authorized under state law. 

2. Advances an important government interest. 

3. Is not related to the suppression of free expression. 

4. Only incidentally restricts free expression in a minimal fashion

Uniform Policies I: (Canady v. Bossier Parish School Board (5th Cir. 2001)): In the 1998-99 school year, a Louisiana parish school board decided to implement a mandatory school uniform policy. The school board believed the uniform policy would improve the educational process by reducing disciplinary problems. Several parents of students challenged the new dress code on First Amendment grounds. The school presented evidence that, since the adoption of the uniform policy, academic performance increased and discipline problems declined. A district court rejected the parents’ lawsuit. The parents then appealed to the 5th Circuit Court of Appeals. 

· POINT: _______________________________________________________________________________
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Uniform Policies II: (Littlefield v. Forney Independent School District, 268 F.3d 275 (5th Cir. 2001)): A Texas school district adopted a mandatory uniform policy. The policy contained an opt-out provision for those with sincere religious or philosophical objections to the policy. A group of students and parents contended that the mandatory policy violated their First Amendment free-expression rights and their free-exercise of religion rights. The plaintiffs also alleged that the opt-out procedures violated the Establishment Clause by favoring certain religions over others.

· POINT: _______________________________________________________________________________
IN SUM: When applying these varying legal standards, many courts have upheld school dress policies, rejecting constitutional challenges by students. For example, the 5th Circuit has upheld school-uniform policies in Louisiana (in Canady) and Texas. Many students have lost when they challenged their suspension for wearing Confederate flag clothing. The 11th U.S. Circuit Court of Appeals recently upheld a school district’s flat ban on the Confederate flag. 

   However, sometimes students do prevail in dress-code disputes. Because the Tinker decision emphasized that the students wearing the black armbands were engaged in political speech — the type of speech the First Amendment was most designed to protect — students wearing clothes containing political slogans and other messages can argue that a reviewing court should apply the Tinker standard to protect their right to wear political-slogan clothing. 

[image: image113.emf]
Student armbands revisited (Fisher v. Bossier Parish School Board, 1999, US District Ct.): Jennifer Roe, a sophomore honors student, decided to protest the school’s adoption of a uniform policy. They decided to wear black armbands. Unfortunately for her, her school principal was not sympathetic. “He threatened me that I would be subject to punishment if I did not take off the armbands,” she said. Jennifer took off the armbands. “I wasn’t going to fight with the principal,” she said. “He’s a real big guy.” Her mother, Elizabeth Fisher, went to see the principal about the incident. 

   “The principal told me –‘You’re welcome to contact a lawyer’-and even mentioned the Tinker case,” Fisher said. “He basically flouted it.” Fisher filed a lawsuit on her daughter’s behalf in federal court. 

· POINT: _______________________________________________________________________________
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D. Religion/Culture Concerns: Some of the more interesting disputes come when dress codes clash with religious and cultural concerns.

1. Wiccan Symbols (Seifferly v. Lincoln Park HS (1999):  In 1999, seventeen year old Crystal Seifferly sued Lincoln Park High School in Detroit, Michigan. She claimed that the school's ban on wearing white power, gang, and satanic symbols violated her freedom to practice her Wiccan religion. Crystal wanted to wear a five pointed pentagram as a religious symbol, but the school forbade it. The school also banned black nail polish, dog collars, and death-style makeup. 

· POINT: _______________________________________________________________________________
[image: image115.jpg]


2. Kente Cloths: In 1998, Aisha Price and Enockina Ocansey were told they couldn't wear a kente cloth during their high school graduation ceremony. The colorful sash symbolized their African heritage, but the dress code at the high school in Arvada, Colorado, prohibited any adornments to the traditional graduation cap and gown. The students were told they could wear the cloth before and after the ceremony. Aisha, Enockina, and their parents asked the federal district court for an order allowing them to wear the cloth.  Do you think they won?
· POINT: _______________________________________________________________________________
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3. Muslim Head Scarf: In 2004, Nashala Hearn sued the Muskogee Public School District (OK) for ordering her to remove her headscarf, or hijab, and for subsequently suspending her on two occasions for continuing to wear the scarf. The school district said that her wearing of the scarf violated the school’s dress code, which prohibits students from wearing hats, caps, bandannas, or jacket hoods inside school buildings. 

· POINT: ________________________________________________________
II. Hair length and hair color: 

1. Hair regulations (Karr v. Schmidt (1972, 5th Cir.)): A male high school student with long hair sued the principal of a Texas high school after he was denied enrollment because his hair length violated the school's "good grooming" policy. This policy prohibited any male student's hair from hanging over his ears or collar, or from obstructing his vision. A student sued, saying that this violated his freedom of speech.
· POINT: _______________________________________________________________________________
Courts are much divided on this issue of hair length/color. Among the federal appeals courts, the 1st, 2nd, 4th, 7th and 8th circuits have seemed receptive to students’ claims of free-expression rights concerning their hair. But the 3rd, 5th, 6th, 9th and 10th circuits have seemed unreceptive.

Many cases involving student hair today deal not with length but color. For example, a high school student from Virginia sued his school district in federal court after school officials suspended him for having blue hair. A federal judge reinstated the student, finding a violation of his constitutional rights.

Generally, courts that have found a constitutional issue have ruled along similar lines, claiming that a student’s choice of hair color and style represents either a First Amendment free-expression issue or a 14th Amendment liberty or equal-protection interest. Some courts have even pointed out that regulating students’ hair has a more permanent effect than regulating their dress because outside school they can change their clothes more readily than their hairstyles or color.

Conversely, the courts that have sided with school districts have generally ruled that students’ wearing of long hair “does not rise to the dignity of a protectable constitutional issue.”

Either way, different courts have simply come to different legal conclusions. As a result, students’ rights in this regard largely depend on where they live.

2. Rastafarian Hair Issue: Rastafrians Georgiana, Helaire, and Edgar Green moved as a family to Lafayette, Louisiana at the end of the 1999-2000 school year. When the parents attempted to enroll the children in public schools, officials turned them away citing the district’s dress code restrictions. The dress code bans headwear and restricts “extreme hairstyles.” The family filed a complaint because according to them, Rastafarian religious requirements mandate that adherents wear their long hair in dreadlocks. Rastafarians also customarily wear head coverings, called “crowns” when in public.

· POINT: _______________________________________________________________________________
BETHEL SCHOOL DISTRICT NO. 403 v. FRASER
SUPREME COURT OF THE UNITED STATES

478 U.S. 675

July 7, 1986, Decided


BURGER, C. J., delivered the opinion of the Court, in which WHITE, POWELL, REHNQUIST, and O'CONNOR, JJ., joined. BRENNAN, J., filed an opinion concurring in the judgment. BLACKMUN, J., concurred in the result. MARSHALL, J., and STEVENS, J., filed dissenting opinions.

CHIEF JUSTICE BURGER delivered the opinion of the Court.

We [allowed this case to be heard] to decide whether the First Amendment prevents a school district from disciplining 

a high school student for giving a lewd speech at a school assembly. 

I

A
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On April 26, 1983, respondent Matthew N. Fraser, a student at Bethel High School in Pierce County, Washington, delivered a speech nominating a fellow student for student elective office. Approximately 600 high school students, many of whom were 14-year-olds, attended the assembly. Students were required to attend the assembly or to report to the study hall. The assembly was part of a school-sponsored educational program in self-government. Students who elected not to attend the assembly were required to report to study hall. During the entire speech, Fraser referred to his candidate in terms of an elaborate, graphic, and explicit sexual metaphor. 

Two of Fraser's teachers, with whom he discussed the contents of his speech in advance, informed him that the speech was "inappropriate and that he probably should not deliver it," and that his delivery of the speech might have "severe consequences." 

During Fraser's delivery of the speech, a school counselor observed the reaction of students to the speech. Some students hooted and yelled; some by gestures graphically simulated the sexual activities pointedly alluded to in respondent's speech. Other students appeared to be bewildered and embarrassed by the speech. One teacher reported that on the day following the speech, she found it necessary to forgo a portion of the scheduled class lesson in order to discuss the speech with the class. 

A Bethel High School disciplinary rule prohibiting the use of obscene language in the school provides: 

"Conduct which materially and substantially interferes with the educational process is prohibited, including the use of obscene, profane language or gestures."

The morning after the assembly, the Assistant Principal called Fraser into her office and notified him that the school considered his speech to have been a violation of this rule. Fraser was presented with copies of five letters submitted by teachers, describing his conduct at the assembly; he was given a chance to explain his conduct, and he admitted to having given the speech described and that he deliberately used sexual innuendo in the speech. Fraser was then informed that he would be suspended for three days, and that his name would be removed from the list of candidates for graduation speaker at the school's commencement exercises. 

Fraser sought review of this disciplinary action through the School District's grievance procedures. The hearing officer determined that the speech given by respondent was "indecent, lewd, and offensive to the modesty and decency of many of the students and faculty in attendance at the assembly." The examiner determined that the speech fell within the ordinary meaning of "obscene," as used in the disruptive-conduct rule, and affirmed the discipline in its entirety. Fraser served two days of his suspension, and was allowed to return to school on the third day. 

B

Respondent, by his father as his guardian, then brought this action in the United States District Court for the Western District of Washington. Respondent alleged a violation of his First Amendment right to freedom of speech and sought both injunctive relief and monetary damages (he wanted the school district to be forced to do something (injunctive relief) and to pay him money (monetary damages). The District Court held that the school's sanctions violated respondent's right to freedom of speech under the First Amendment to the United States Constitution, that the school's disruptive-conduct rule is unconstitutionally vague and overbroad, and that the removal of respondent's name from the graduation speaker's list violated the Due Process Clause of the Fourteenth Amendment because the disciplinary rule makes no mention of such removal as a possible sanction. The District Court awarded respondent $278 in damages, $12,750 in [court] costs and attorney's fees, and enjoined the School District from preventing respondent from speaking at the commencement ceremonies. Respondent, who had been elected graduation speaker by a write-in vote of his classmates, delivered a speech at the commencement ceremonies on June 8, 1983. 

The Court of Appeals for the Ninth Circuit affirmed the judgment of the District Court, 755 F.2d 1356 (1985), holding that respondent's speech was indistinguishable from the protest armband in Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503 (1969). The court explicitly rejected the School District's argument that the speech, unlike the passive conduct of wearing a black armband, had a disruptive effect on the educational process. The Court of Appeals also rejected the School District's argument that it had an interest in protecting an essentially captive audience of minors from lewd and indecent language in a setting sponsored by the school, reasoning that the School District's "unbridled discretion" to determine what discourse is "decent" would "increase the risk of cementing white, middle-class standards for determining what is acceptable and proper speech and behavior in our public schools." 

We reverse. 

II

This Court acknowledged in Tinker v. Des Moines Independent Community School Dist., that students do not "shed their constitutional rights to freedom of speech or expression at the schoolhouse gate." The Court of Appeals read that case as [banning] any discipline of Fraser for indecent speech and lewd conduct in the school assembly. That court appears to have proceeded on the theory that the use of lewd and obscene speech in order to make what the speaker considered to be a point in a nominating speech for a fellow student was essentially the same as the wearing of an armband in Tinker as a form of protest or the expression of a political position. 

The marked distinction between the political "message" of the armbands in Tinker and the sexual content of respondent's speech in this case seems to have been given little weight by the Court of Appeals. In upholding the students' right to engage in a nondisruptive, passive expression of a political viewpoint in Tinker, this Court was careful to note that the case did "not concern speech or action that intrudes upon the work of the schools or the rights of other students." 

It is against this background that we turn to consider the level of First Amendment protection accorded to Fraser's utterances and actions before an official high school assembly attended by 600 students. 

III

The role and purpose of the American public school system were well described by two historians, who stated: "[Public] education must prepare pupils for citizenship in the Republic. . . . It must [teach] the habits and manners of civility as values in themselves [which bring about] happiness and as indispensable to the practice of self-government in the community and the nation." 

These fundamental values of "habits and manners of civility" essential to a democratic society must, of course, include tolerance of divergent political and religious views, even when the views expressed may be unpopular. But these "fundamental values" must also take into account consideration of the sensibilities of others, and, in the case of a school, the sensibilities of fellow students. The undoubted freedom to advocate unpopular and controversial views in schools and classrooms must be balanced against the society's [opposing] interest in teaching students the boundaries of socially appropriate behavior. Even the most heated political discourse in a democratic society requires consideration for the personal sensibilities of the other participants and audiences. 

In our Nation's legislative halls, where some of the most vigorous political debates in our society are carried on, there are rules prohibiting the use of expressions offensive to other participants in the debate. The Manual of Parliamentary Practice, drafted by Thomas Jefferson and adopted by the House of Representatives to govern the proceedings in that body, [bans] the use of "impertinent" speech during debate and likewise provides that "[no] person is to use indecent language against the proceedings of the House."  The Rules of Debate applicable in the Senate likewise provide that a Senator may be called to order for [implying] improper motives to another Senator or for referring offensively to any state.  Can it be that what is proscribed in the halls of Congress is beyond the reach of school officials to regulate? 

The First Amendment guarantees wide freedom in matters of adult public discourse. A sharply divided Court upheld the right to express an antidraft viewpoint in a public place, albeit in terms highly offensive to most citizens. See Cohen v. California, 403 U.S. 15 (1971). It does not follow, however, that simply because the use of an offensive form of expression may not be prohibited to adults making what the speaker considers a political point, the same latitude must be permitted to children in a public school. In New Jersey v. T. L. O., 469 U.S. 325 (1985), we reaffirmed that the constitutional rights of students in public school are not automatically [the same as] the rights of adults in other settings. As [convincingly] expressed by Judge Newman, "the First Amendment gives a high school student the classroom right to wear Tinker's armband, but not Cohen's jacket [Cohen's jacket said "F$%& the Draft"].  

Surely it is a highly appropriate function of public school education to prohibit the use of vulgar and offensive terms in public discourse. Indeed, the "fundamental values necessary to the maintenance of a democratic political system" disfavor the use of terms of debate highly offensive or highly threatening to others. Nothing in the Constitution prohibits the states from insisting that certain modes of expression are inappropriate and subject to sanctions. The [teaching] of these values is truly the "work of the schools."  The determination of what manner of speech in the classroom or in school assembly is inappropriate properly rests with the school board. 

The process of educating our youth for citizenship in public schools is not confined to books, the curriculum, and the civics class; schools must teach by example the shared values of a civilized social order. Consciously or otherwise, teachers -- and indeed the older students -- demonstrate the appropriate form of civil discourse and political expression by their conduct and [behavior] in and out of class. Inescapably, like parents, they are role models. The schools, as instruments of the state, may determine that the essential lessons of civil, mature conduct cannot be conveyed in a school that tolerates lewd, indecent, or offensive speech and conduct such as that indulged in by this confused boy. 

The pervasive sexual innuendo in Fraser's speech was plainly offensive to both teachers and students -- indeed to any mature person. By glorifying male sexuality, and in its verbal content, the speech was acutely insulting to teenage girl students. The speech could well be seriously damaging to its less mature audience, many of whom were only 14 years old and on the threshold of awareness of human sexuality. Some students were reported as bewildered by the speech and the reaction of mimicry it provoked. We have also recognized an interest in protecting minors from exposure to vulgar and offensive spoken language.... 

We hold that petitioner School District acted entirely within its permissible authority in imposing sanctions upon Fraser in response to his offensively lewd and indecent speech. Unlike the sanctions imposed on the students wearing armbands in Tinker, the penalties imposed in this case were unrelated to any political viewpoint. The First Amendment does not prevent the school officials from determining that to permit a vulgar and lewd speech such as respondent's would undermine the school's basic educational mission. A high school assembly or classroom is no place for a sexually explicit monologue directed towards an unsuspecting audience of teenage students. Accordingly, it was perfectly appropriate for the school to disassociate itself to make the point to the pupils that vulgar speech and lewd conduct is wholly inconsistent with the "fundamental values" of public school education. Justice Black, dissenting in Tinker, made a point that is especially relevant in this case: 

"I wish therefore, . . . to disclaim any purpose . . . to hold that the Federal Constitution compels the teachers, parents, and elected school officials to surrender control of the American public school system to public school students." 

IV

Respondent contends that the circumstances of his suspension violated due process because he had no way of knowing that the delivery of the speech in question would subject him to disciplinary sanctions. This argument is wholly without merit. We have recognized that "maintaining security and order in the schools requires a certain degree of flexibility in school disciplinary procedures, and we have respected the value of preserving the informality of the student-teacher relationship." Given the school's need to be able to impose disciplinary sanctions for a wide range of unanticipated conduct disruptive of the educational process, the school disciplinary rules need not be as detailed as a criminal code which imposes criminal sanctions.  The school disciplinary rule [banning] "obscene" language and the prespeech [warnings] of teachers gave adequate warning to Fraser that his lewd speech could subject him to sanctions. 

The judgment of the Court of Appeals for the Ninth Circuit is Reversed. 
 

 JUSTICE BRENNAN, concurring in the judgment. 
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Respondent gave the following speech at a high school assembly in support of a candidate for student government office: 
  "'I know a man who is firm -- he's firm in his pants, he's firm in his shirt, his character is firm -- but most . . . of all, his belief in you, the students of Bethel, is firm. 

"'Jeff Kuhlman is a man who takes his point and pounds it in. If necessary, he'll take an issue and nail it to the wall. He doesn't attack things in spurts -- he drives hard, pushing and pushing until finally -- he succeeds. 

"'Jeff is a man who will go to the very end -- even the climax, for each and every one of you. 

"'So vote for Jeff for A. S. B. vice-president -- he'll never come between you and the best our high school can be.'"

The Court, referring to these remarks as "obscene," "vulgar," "lewd," and "offensively lewd," concludes that school officials properly punished respondent for uttering the speech. Having read the full text of respondent's remarks, I find it difficult to believe that it is the same speech the Court describes. To my mind, the most that can be said about respondent's speech -- and all that need be said -- is that in light of the discretion school officials have to teach high school students how to conduct civil and effective public discourse, and to prevent disruption of school educational activities, it was not unconstitutional for school officials to conclude, under the circumstances of this case, that respondent's remarks exceeded permissible limits. Thus, while I concur in the Court's judgment, I write separately to express my understanding of the breadth of the Court's holding.... 

JUSTICE STEVENS, dissenting. 

"Frankly, my dear, I don't give a damn." 
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When I was a high school student, the use of those words in a public forum shocked the Nation. Today Clark Gable's four-letter [bad word] is less offensive than it was then. Nevertheless, I assume that high school administrators may prohibit the use of that word in classroom discussion and even in extracurricular activities that are sponsored by the school and held on school premises. For I believe a school faculty must regulate the content as well as the style of student speech in carrying out its educational mission. It does seem to me, however, that if a student is to be punished for using offensive speech, he is entitled to fair notice of the scope of the [ban] and the consequences of its violation. The interest in free speech protected by the First Amendment and the interest in fair procedure protected by the Due Process Clause of the Fourteenth Amendment combine to require this conclusion. 

This respondent was an outstanding young man with a fine academic record. The fact that he was chosen by the student body to speak at the school's commencement exercises demonstrates that he was respected by his peers. This fact is relevant for two reasons. It confirms the conclusion that the discipline imposed on him -- a 3-day suspension and ineligibility to speak at the school's graduation exercises -- was sufficiently serious to justify invocation of the School District's grievance procedures. More importantly, it indicates that he was probably in a better position to determine whether an audience composed of 600 of his [peers] would be offended by the use of a four-letter word -- or a sexual metaphor -- than is a group of judges who are at least two generations and 3,000 miles away from the scene of the crime. 

The fact that the speech may not have been offensive to his audience -- or that he honestly believed that it would be inoffensive -- does not mean that he had a constitutional right to deliver it. For the school -- not the student -- must [lay out] the rules of conduct in an educational institution. But it does mean that he should not be disciplined for speaking frankly in a school assembly if he had no reason to anticipate [punishment].  

One might conclude that [Fraser] should have known that he would be punished for giving this speech on three quite different theories: (1) It violated the "Disruptive Conduct" rule published in the student handbook; (2) he was specifically warned by his teachers; or (3) the impropriety is so obvious that no specific notice was required. I discuss each theory in turn. 

The Disciplinary Rule 

At the time the discipline was imposed, as well as in its defense of this lawsuit, the school took the position that respondent violated the following published rule: 

"'In addition to the criminal acts defined above, the commission of, or participation in certain noncriminal activities or acts may lead to disciplinary action. Generally, these are acts which disrupt and interfere with the educational process. . . 

"'Disruptive Conduct. Conduct which materially and substantially interferes with the educational process is prohibited, including the use of obscene, profane language or gestures.'"

"[The] record now before us yields no evidence that Fraser's use of a sexual innuendo in his speech materially interfered with activities at Bethel High School. While the students' reaction to Fraser's speech may fairly be characterized as boisterous, it was hardly disruptive of the educational process. In the words of Mr. McCutcheon, the school counselor whose testimony the District relies upon, the reaction of the student body 'was not [unlike that of] a high school auditorium assembly.' In our view, a noisy response to the speech and sexually suggestive movements by three students in a crowd of 600 fail to rise to the level of a material interference with the educational process that justifies [taking away] Fraser's First Amendment right to express himself freely. 

"We find it significant that although four teachers delivered written statements to an assistant principal commenting on Fraser's speech, none of them suggested that the speech disrupted the assembly or otherwise interfered with school activities. . Nor can a finding of material disruption be based upon the evidence that the speech proved to be a lively topic of conversation among students the following day." 

Thus, the evidence in the record, as interpreted by the District Court and the Court of Appeals, makes it perfectly clear that respondent's speech was not "conduct" prohibited by the disciplinary rule. Indeed, even if the language of the rule could be stretched to [cover] the nondisruptive use of obscene or profane language, there is no such language in respondent's speech. What the speech does contain is a sexual metaphor that may unquestionably be offensive to some listeners in some settings. But if an impartial judge puts his or her own views about the metaphor to one side, I simply cannot understand how he or she could conclude that it is embraced by the above-quoted rule. At best, the rule is sufficiently ambiguous that without a further explanation or construction it could not advise the reader of the student handbook that the speech would be forbidden. 

The Specific Warning by the Teachers 

Respondent read his speech to three different teachers before he gave it. Mrs. Irene Hicks told him that she thought the speech "was inappropriate and that he probably should not deliver it." Steven DeHart told respondent "that this would indeed cause problems in that it would raise eyebrows."  The third teacher, Shawn Madden, did not testify. None of the three suggested that the speech might violate a school rule. 

The fact that respondent reviewed the text of his speech with three different teachers before he gave it does indicate that he must have been aware of the possibility that it would provoke an adverse reaction, but the teachers' responses certainly did not give him any better notice of the likelihood of discipline than did the student handbook itself. In my opinion, therefore, the most difficult question is whether the speech was so obviously offensive that an intelligent high school student must be presumed to have realized that he would be punished for giving it. 

Obvious [improper behavior] 

Justice Sutherland taught us that a "nuisance may be merely a right thing in the wrong place, -- like a pig in the parlor instead of the barnyard."  Vulgar language, like vulgar animals, may be acceptable in some contexts and intolerable in others. 

It seems fairly obvious that respondent's speech would be inappropriate in certain classroom and formal social settings. On the other hand, in a locker room or perhaps in a school corridor the metaphor in the speech might be regarded as rather routine comment. If this be true, and if respondent's audience consisted almost entirely of young people with whom he conversed on a daily basis, can we -- at this distance -- confidently assert that he must have known that the school administration would punish him for delivering it? 

For three reasons, I think not. First, it seems highly unlikely that he would have decided to deliver the speech if he had known that it would result in his suspension and disqualification from delivering the school commencement address. Second, I believe a strong presumption in favor of free expression should apply whenever an issue of this kind is arguable. Third, because the Court has adopted the policy of applying contemporary community standards in evaluating expression with sexual connotations, this Court should defer to the views of the district and circuit judges who are in a much better position to evaluate this speech than we are. 

I would affirm the judgment of the Court of Appeals. 
Student FOS Outline II: Bethel v. Fraser:
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Other “Bethelesque” cases:
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a. “Drugs Suck!” (Broussard V. School Board of the City of Norfolk, (E.D. Virginia 1992)): When Kimberly Ann Broussard was twelve years old, she bought a T-shirt at a New Kids on the Block concert. It was black with eight-inch white letters declaring “Drugs Suck!” When she wore the shirt to class at Blair Middle School in Norfolk, Virginia, it caught the attention of a teacher. She was asked to either change her shirt, turn it inside out, or borrow another shirt from a friend. Kimberly refused, arguing that the shirt conveyed an important, "anti-drug message" and did not cause a disruption of the school environment. The school responded that the shirt was inappropriate for the school environment because the word sucks has a vulgar connotation, and she was suspended for one day. Kimberly and her parents challenged this decision in court. Do you think they won?

· POINT: _______________________________________________________________________________
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b. Marilyn Manson Shirt (Boroff v. Van Wert City Board of Education (6th Cir. 2000)): A high school student wore a t-shirt to an Ohio school bearing the name of the shock rocker Marilyn Manson. The shirt depicted a three-faced Jesus, bearing the words “See No Truth. Hear No Truth. Speak No Truth.” On the back, the shirt contained the word “BELIEVE” with the letters “LIE” highlighted. A school official told the student that the t-shirt violated the school’s dress code policy, which prohibited “clothing with offensive illustrations.” The school official ordered the student to either turn the shirt inside out or leave school. The student left and returned the next day with another Marilyn Manson t-shirt. He was again sent home. The student sued, claiming a violation of his First Amendment rights. A federal district court dismissed the suit. The student appealed to the Sixth US Circuit Court of Appeals.

· POINT: _______________________________________________________________________________
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c. Yet another Bush shirt controversy (Guiles v. Marineau (2nd Circuit, 2006): Zachary Guiles, a student at Williamstown Middle High School in Vermont wore a T-shirt critical of President George W. Bush on several occasions over two months, without provoking action by school officials. However, when he attempted to wear it on a field trip, a parent-chaperone complained to Seth Marineau, the school’s student support specialist. The shirt featured text critical of the president’s foreign policy, as well as text and drawings regarding his alleged past drug and alcohol abuse, and the word cocaine. After consulting with the district superintendent, Mr. Marineau decided that the drug and alcohol imagery violated the school’s dress code. He gave Zachary three options: (1) turn the shirt inside out, (2) change shirts, or (3) cover the images of drugs and alcohol, including the word “cocaine.” After speaking with his father, Zachary instead decided to leave school for the day. The next day he wore the shirt again. When he refused Mr. Marineau’s instruction to avail himself of one of the three options, he received a written disciplinary referral and was sent home. He and his father filed suit in federal court, alleging a violation of Zachary’s First Amendment rights.

· POINT: _______________________________________________________________________________
d. Abortion is Murder!!: (Nixon v. Northern Local School District Board of Education, (S.D. Ohio Aug. 18, 2005)) James Nixon, a student at Sheridan Middle School (SMS), wore a T-shirt to school containing the messages: "Homosexuality is a sin!" "Islam is a lie!" "Abortion is murder!" When Assistant Principal Rich Warren became aware of the messages on the shirt, he instructed James to remove the shirt or turn it inside out if he wished to remain in school. When James refused his father was contacted. Mr. Nixon refused to order his son to comply. Principal Tom Dorman informed Mr. Nixon that James would be suspended if he wore the T-shirt to school again. James' parents appealed to Superintendent Jack Porter, who expressed his support for Mr. Dorman's decision. The parents sued, alleging that the school officials violated James' First Amendment right to free speech. School officials, relying on Bethel School District v. Fraser, 478 U.S. 675 (1986), argued they were justified in restricting James' speech because the messages on the shirt constituted "plainly offensive speech." Do you agree? 

· POINT: _______________________________________________________________________________
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e. The Hitler Youth Buttons (DePinto v. Bayonne Board of Education, Dist. Of NJ, 2007) : Two students at two different schools in Bayonne School District in New Jersey — fifth-grader Michael DePinto and seventh-grader Anthony LaRocco — wore buttons with a red circle and slash through the words “No School Uniforms.” The words were superimposed over an image of rows of young boys in uniforms. While the image contained no visible swastikas or specific Nazi references, the picture featured members of the Hitler Youth.

· POINT: _____________________________________________________________
f. Get Your Freak On!!: Read the following article from The Arizona Republic in 2005. 

‘Freak dancing' too racy for teachers, chaperones 

Michelle Woo, The Arizona Republic, Apr. 21, 2005 
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While on the lookout for those trying to spike the punch bowl or sneak past the ticket-taker, chaperons across the Valley are watching for another high school dance no-no: freak dancing.
At a recent dance at McClintock High School in Tempe, teachers and administrators paced the gymnasium, reminding students to "face each other." The deejay stopped the music to make a warning announcement.
"I went home and said, 'Dad, kids at school are having sex on the dance floor,'" said 16-year-old Curtis Goldin. 

Sometimes known as "booty dancing," the "grind" or the "nasty," freak dancing is defined by UrbanDictionary.com as "when a female places her buttocks onto the zipper area of a man's pants, and then vibrates vigorously." The popular dance style has been around for years, but many schools have started taking more active approaches to keeping it off campus. 

Marty Hoeffel, principal at Alhambra High School in Phoenix, said school dance floors have become "progressively more graphic," with students mirroring the hip-gyrating moves they see on MTV. After receiving a number of complaints, the student government decided to launch a campaign called "Got Respect?" to let teens know what type of dance conduct is expected. 

Students formed a dirty-dancing committee, creating posters, making campus TV announcements and working with school administrators on setting up rules and consequences. 

"It's degrading and needs to come to a stop," said committee Chairwoman Angelica Lopez. "Younger students are uncomfortable."

Lopez said students might soon be handed a no-freak-dancing contract to read and sign before entering school dances.

High schools in the Dysart Unified School District often host formal or semiformal dances, a tactic used to keep dancing tasteful. District spokesman Tim Tait said it works. Administrators haven't witnessed any recent problems, and ticket sales have increased. 

"If students dress as adults, they'll behave as adults," Tait said. 

But Nicole Haeussler, 15, a student at Centennial High School in Peoria, said freak dancing shouldn't be viewed as something offensive but rather as a form of expression. It's how people dance to hip-hop and R&B, she said. Adults just don't understand. 

When Haeussler attended a Valley prom this month, she said most of the songs played were "songs you can only freak to." She said the dance style is fun because it allows teens to dance in large groups.

"You can't dance formally to 50 Cent's Candy Shop," Haeussler said. "If you're going to pay $100 for prom, you should be able to dance however you want." 

Haeussler said that if freak dancing were banned at school, students would just take their bumping and grinding elsewhere. 

Many high school seniors flock to chaperon-free hangouts like The Buzz in Scottsdale, a nightclub that markets itself to an under-21-year-old crowd. On a giant dance floor illuminated by laser lights, guys and girls swivel and sweat to the fast thumping beat. 

Marc Boileau, co-owner of The Buzz, said door hosts occasionally tell couples who are simulating sexual acts on the dance floor to cut it out, but that doesn't happen very often. Unless it gets out of hand, Boileau said, he believes older teens should be able to make their own decisions on how they will dance.

"If you watch music videos, that's what goes on now," Boileau said. "But if I had a teenage girl, I wouldn't like her to do that."

Do you think a school district can ban this type of dancing? 

· POINT: _______________________________________________________________________________

g. “Overtly sexually suggestive” cheerleading?  See the following story that appeared in USA Today in May of 2005: 

Texas lawmakers OK bill to ban suggestive cheerleading 

AUSTIN, Texas (AP) — After an alternately comic and fiery debate — punctuated by several lawmakers waving pompons — the state House on Tuesday approved a bill to restrict "overtly sexually suggestive" cheerleading to more ladylike performances.
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The bill would give the state education commissioner authority to request that school districts review high school performances.

"Girls can get out and do all of these overly sexually performances and we applaud them and that's not right," said Democratic Rep. Al Edwards, who filed the legislation.

Edwards argued bawdy performances are a distraction for students resulting in pregnancies, dropouts and the spread of sexually transmitted diseases.

Ribald performances are not defined in the bill. "Any adult that's been involved with sex in their lives, they know it when they see it," he said.

The bill passed on a 65-56 vote. It still must be approved by the Senate and signed by Republican Gov. Rick Perry.

One critic questioned the legislation's priorities.

"Have we done anything about stem cell research to help people who are dying and are sick advance their health? No," said Democratic Rep. Senfronia Thompson. "Have we done anything about the mentally ill, school finance or ethics?"

The American Civil Liberties Union said the measure was unnecessary because state law already prohibits public lewdness by students on or near a school campus.

Do you think a state can ban this type of cheerleading?

· POINT: ______________________________________________________________________________
HAZELWOOD SCHOOL DISTRICT V. KUHLMEIER

Supreme Court of the United States

Argued Oct. 13, 1987

Decided Jan. 13, 1988.

WHITE, J., delivered the opinion of the Court, in which REHNQUIST, C. J., and STEVENS, O'CONNOR, and SCALIA, JJ., joined. BRENNAN, J., filed a dissenting opinion, in which MARSHALL and BLACKMUN, JJ., joined.
Justice WHITE delivered the opinion of the Court.

     This case concerns the extent to which educators may exercise editorial control over the contents of a high school newspaper produced as part of the school’s journalism curriculum.

I.
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…Three former Hazelwood East students who were staff members of Spectrum, the school newspaper…contend that school officials violated their First Amendment rights by deleting two pages of articles from the May 13, 1983, issue of Spectrum.  Spectrum was written and edited by the Journalism II class at Hazelwood East.  The newspaper was published every three weeks or so during the 1982-1983 school year.  More than 4,500 copies of the newspaper were distributed during that year to students, school personnel, and members of the community….

The practice at Hazelwood East during the spring 1983 semester was for the journalism teacher to submit page proofs of each Spectrum issue to Principal Reynolds for his review prior to publication.  On May 10, Emerson delivered the proofs of the May 13 edition to Reynolds, who objected to two of the articles scheduled to appear in that edition.  One of the stories described three Hazelwood East students’ experiences with pregnancy; the other discussed the impact of divorce on students at school.

Reynolds was concerned that, although the pregnancy story used false names “to keep the identity of these girls secret,” the pregnant students still might be identifiable from the text.  He also believed that the article’s references to sexual activity and birth control were inappropriate for some of the younger students at the school.  In addition, Reynolds was concerned that a student identified by name in the divorce story had complained that her father “wasn’t spending enough time with my mom, my sister and I” prior to the divorce, “was always out of town on business or out late playing cards with the guys,” and “always argued about everything” with her mother.  Reynolds believed that the student’s parents should have been given an opportunity to respond to these remarks or consent to their publication.  He was unaware that Emerson had deleted the student’s name from the final version of the article.

Reynolds believed that there was no time to make the necessary changes in the stories before the scheduled press run and that the newspaper would not appear before the end of the school year if printing were delayed to any significant extent.  He concluded that his only options under the circumstances were to publish a four-page newspaper instead of the planned six-page newspaper, eliminating the two pages on which the offending stories appeared, or to publish no newspaper at all.  Accordingly, he directed Emerson to withhold from publication the two pages containing the stories on pregnancy and divorce.  He informed his superior of the decision, and they concurred….

Students in public schools do not “shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.” Tinker.   They cannot be punished merely for expressing their personal views on the school premises—whether “in the cafeteria, or on the playing field, or on the campus during authorized hours”—unless school authorities have reason to believe that such expression will “substantially interfere with the work of the school or [collide with] the rights of other students.”

We have nonetheless recognized that the First Amendment rights of students in the public schools “are not automatically [the same as] the rights of adults in other settings,” and must be “applied in light of the special characteristics of the school environment.” Tinker.  A school need not tolerate student speech that is inconsistent with its “basic educational mission,” even though the government could not censor similar speech outside the school.  Accordingly, we held in Fraser that a student could be disciplined for having delivered a speech that was “sexually explicit” but not legally obscene at an official school assembly, because the school was entitled to “disassociate itself” from the speech in a manner that would demonstrate to others that such vulgarity is “wholly inconsistent with the ‘fundamental values’ of public school education.”  We thus recognized that “the determination of what manner of speech in the classroom or in school assembly is inappropriate properly rests with the school board,” rather than with the federal courts. . .

. . .

The question whether the First Amendment requires a school to tolerate particular student speech—the question that we addressed in Tinker—is different from the question whether the First Amendment requires as school affirmatively to promote particular student speech.  The [first] question addresses educators’ ability to silence a student’s personal expression that happens to occur on the school premises.  The latter question concerns educator’s authority over school-sponsored publications, theatrical productions, and other expressive activities that students, parents, and members of the public might reasonably perceive to bear the [school’s seal of approval].  These activities may fairly be characterized as part of the school curriculum, whether or not they occur in traditional classroom setting, so long as they are supervised by faculty members and designed to [give] particular knowledge or skills to student participants and audiences.

Educators are entitled to exercise greater control over this second form of student expression to assure that participants learn whatever lessons the activity is designed to teach, that readers or listeners are not exposed to material that may be inappropriate for their level of maturity, and that the views of the individual speaker are not erroneously attributed to the school.  Hence, a school may in its capacity as publisher of a school newspaper or producer of a school play “disassociate itself,” not only from speech that would “substantially interfere with [its] work…or [collide with] the rights of other students,” Tinker, but also from speech that is, for example, ungrammatical, poorly written, inadequately researched, biased or prejudiced, vulgar or profane, or unsuitable for immature audiences.  A school must be able to set high standards for the student speech that is [distributed with its favor]—standards that may be higher than those demanded by some newspaper publishers or theatrical producers in the “real” world—and may refuse to disseminate student speech that does not meet those standards.  In addition, a school must be able to take into account the emotional maturity of the intended audience in determining whether to disseminate student speech or potentially sensitive topics, which might range from the existence of Santa Claus in an elementary school setting to the particulars of teenage sexual activity in a high school setting.  A school must also retain the authority to refuse to sponsor student speech that might reasonably be perceived to advocate drug or alcohol use, irresponsible sex, or conduct otherwise inconsistent with “the shared values of a civilized social order,” or to associate the school with any position other than neutrality on matters of political controversy. . .

Accordingly, we conclude that the standard articulated in Tinker for determining when a school may punish student expression need not also be the standard for determining when a school may refuse to lend its name and resources to the dissemination of student expression.  Instead, we hold that educators do not offend the First Amendment by exercising editorial control over the style and content of student speech in school-sponsored expressive activities so long as their actions are reasonably related to legitimate pedagogical [educational] concerns.

. . .

We also conclude that Principal Reynolds acted reasonably in requiring the deletion from the May 13 issue of Spectrum of the pregnancy article, the divorce article, and the remaining articles that were to appear on the same pages of the newspaper.  The [first] paragraph of the pregnancy article declared that “all names have been changed to keep the identity of these girls a secret.”  The principal concluded that the students’ anonymity was not adequately protected, however, given the other identifying information in the article and the small number of pregnant students at the school….In addition, he could reasonably have been concerned that the article was not sufficiently sensitive to the privacy interests of the students’ boyfriends and parents, who were discussed in the article but who were given no opportunity to consent to its publication or to offer a response.  The article did not contain graphic accounts of sexual activity.  The girls did comment in the article, however, concerning their sexual histories and their use or nonuse of birth control.  It was not reasonable for the principal to have concluded that such frank talk was inappropriate in a school-sponsored publication distributed to 14-year old freshmen and presumably taken home to be read by students’ even younger brothers and sisters.

The student who was quoted by name in the version of the divorce article seen by Principal Reynolds made comments sharply critical of her father.  The principal could reasonable have concluded that an individual publicly identified as an inattentive parent—indeed, as one who chose “playing cards with the guys” over home and family—was entitled to an opportunity to defend himself as a matter of journalistic fairness.  These concerns were shared by both of Spectrum’s faculty advisers for the 1982-1983 school year, who testified that they would not have allowed the article to be printed without deletion of the student’s name. . .

. . .

In sum, we cannot reject as unreasonable Principal Reynolds’ conclusion that neither the pregnancy article nor the divorce article was suitable for publication in Spectrum.  Reynolds could reasonably have concluded that the students who had written and edited these articles had not sufficiently mastered those portions of the Journalism II curriculum that pertained to the treatment of controversial issues and personal attacks, the need to protect the privacy of individuals whose most intimate concerns are to be revealed in the newspaper, and “the legal, moral, and ethical restrictions imposed upon journalists within a school community” that includes adolescent subjects and readers.  Finally, we conclude that the principal’s decision to delete two pages of Spectrum, rather than to delete only the offending articles or to require that they be modified, was reasonable under the circumstances as he understood them.  Accordingly, no violation of First Amendment rights occurred.

Justice BRENNAN, with whom Justice Marshall and Justice Blackmun join, dissenting.
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When the young men and women of Hazelwood East High School registered for Journalism II, they expected a civics lesson.  Spectrum, the newspaper they were to publish, “was not just a class exercise in which students learned to prepare papers and hone writing skills, it was a…forum established to give students an opportunity to express their views while gaining an appreciation of their rights and responsibilities under the First Amendment to the United States Constitution….”


The student journalists published a Statement of Policy—approved [without words] each year by school authorities—announcing their expectation that “Spectrum, as a student-press publication, accepts all rights implied by the First Amendment….Only speech that ‘materially and substantially interferes with the requirements of appropriate discipline’ can be found unacceptable and therefore prohibited.”  The school board itself affirmatively guaranteed the students of Journalism II an atmosphere conducive to fostering such an appreciation and exercising the full [array] of rights associated with a free student press.  “School sponsored student publications,” it vowed, “will not restrict free expression or diverse viewpoints within the rules of responsible journalism…”

. . .


In my view the principal broke more than just a promise.  He violated the First Amendment’s [bans] against censorship or any student expression that neither disrupts classwork nor invades the rights of others, and against any censorship that is not narrowly tailored to serve its purpose.

I.

. . .

Free student expression undoubtedly sometimes interferes with the effectiveness of the school’s pedagogical functions.  Some brands of student expression do so by directly preventing the school from pursuing its padagogical mission:  The young polemic
 who stands on a soapbox during calculus class to deliver an eloquent political [speech] interferes with the teaching of calculus.  And the student who delivers a lewd endorsement of a student government candidate might so extremely distract an impressionable high school audience as to interfere with the orderly operation of the school.  Other student speech, however, frustrates the school’s legitimate pedagogical purposes merely by expressing a message that conflicts with the schools, without directly interfering with the school’s expression of its message:  A student who responds to a political science teacher’s question with the [response], “socialism is good,” [ruins] the school’s [teaching] of the message that capitalism is better.  Even the maverick who sits in class passively sporting a symbol of protest against a government policy, Tinker, or the gossip who sits in the student commons swapping stories of sexual escapade could readily muddle a clear official message condoning the government policy or condemning teenage sex.  Likewise, the student newspaper that, like Spectrum, conveys a moral position at odds with the school’s official stance might subvert the administration’s legitimate [teaching] of its own perception of community values.


If mere incompatibility with the school’s pedagogical message were a constitutionally sufficient justification for the suppression of student speech, school officials could censor each of the students or student organizations in the [above] hypotheticals, converting our public schools into “enclaves of totalitarianism,” that “strangle the free mind at its source,” Barnette.  The First Amendment permits no such blanket censorship authority.  While the “constitutional rights of students in public school are not automatically coextensive with the rights of adults in other settings,” Fraser, students in public schools do not “shed their constitutional rights to freedom of speech or expression at the schoolhouse gate,” Tinker.  Just as the public on the street corner must, in the interest of fostering “enlightened opinion,” tolerate speech that “tempts the listener to throw the speaker off the street,” public educators must accommodate some student expression even if it offends them or offers views or values that contradict those the school wishes to [teach].


In Tinker, this Court struck the balance.  We held that official censorship of student expression—there the suspension of several students until they removed their armbands protesting the Vietnam War—is unconstitutional unless the speech “materially disrupts class work or involves substantial disorder or invasion of the rights of others….”

. . .

II.

. . .

The Court is certainly correct that the First Amendment permits educators “to assure that participants learnt whatever lessons the activity is designed to teach….”  That is, however, the essence of the Tinker test, not an excuse to abandon it.  Under Tinker, school officials may censor only such student speech as would “materially disrupt” a legitimate curricular function.  [Obviously], student speech is more likely to disrupt a curricular function when it arises in the context of a curricular activity—one that “is  designed to teach” something—than when it arises in the context of a noncurricular activity.  Thus, under Tinker, the school may constitutionally punish the budding political [speaker] if he disrupts calculus class but not if he holds his tongue in the cafeteria.  That is not because some more [strict] standard applies in the curricular context.  (After all, this Court applied the same standard whether the students in Tinker wore their armbands in the “classroom” or the “cafeteria.”)  It is because student speech in the noncurricular context is less likely to disrupt materially any legitimate pedagogical purpose.


I fully agree with the Court that the First Amendment should [give] an educator the [right] not to sponsor the publication of a newspaper article that is “ungrammatical, poorly written, inadequately researched, biased or prejudiced,” or that falls short of the “high standards for…student speech that is disseminated under the schools auspices….” But we need not abandon Tinker to reach that conclusion; we need only to apply it.  The [listed] criteria reflect the skills that the curricular newspaper “is designed to teach.”  The educator may, under Tinker, constitutionally “censor” poor grammar, writing, or research because to reward such expression would “materially disrupt” the newspaper’s curricular purpose.

. . .

B.

The Court’s second excuse for [straying] from [previous decisions] is the school’s interest in shielding an impressionable high school audience from material whose substance is “unsuitable for immature audiences.”  Specifically, the majority decrees that we must afford educators authority to shield high school students from exposure to “potentially sensitive topics” (like “the particulars of teenage sexual activity”) or unacceptable social viewpoints (like the advocacy of “irresponsible sex or conduct otherwise inconsistent with ‘the shared values of a civilized social order’”) through school-sponsored student activities.


Tinker teaches us that the state educator’s undeniable, and undeniably vital, mandate to [teach] moral and political values is not a general warrant to act as “thought police” stifling discussion of all but state-approved topics and advocacy of all but the official position.  Otherwise educators could transform students into “closed-circuit recipients of only that which the State chooses to communicate,” Tinker, and cast a perverse and impermissible “pall of orthodoxy over the classroom.”…Thus, the State cannot constitutionally prohibit its high school students from recounting in the locker room “the particulars of their teenage sexual activity,” nor even from advocating “irresponsible sex” or other presumed abominations of “the shared values of civilized social order.”  Even in its capacity as educator the State may not assume an Orwellian
 “guardianship of the public mind.”


The mere fact of school sponsorship does not, as the Court suggests, [allow] such thought control in the high school, whether through school suppression of disfavored viewpoints or through official assessment of topic sensitivity.  The former would constitute unabashed and unconstitutional viewpoint discrimination….Just as a school board may not purge its state funded library of all books that “’offend its social, political and moral tastes,’” school officials may not, out of like motivations, discriminatorily excise objectionable ideas from student publication.  The State’s [ability] to dissolve the student newspaper entirely (or to limit its subject matter) no more entitles it to dictate which viewpoints students may express on its pages, than the State’s [ability] to close down the schoolhouse entitles it to prohibit the nondisruptive expression of anti-war sentiment within its gates.

C.

. . .
. . .Dissociative
 means short of censorship are available to the school. It could, for example, require the student activity to publish a disclaimer, such as the “Statement of Policy” that Spectrum published each school year announcing that “[a]ll. . .editorials appearing in this newspaper reflect the opinions of the Spectrum staff, which are not necessarily shared by the administrators or faculty of Hazelwood East,” or it could simply issue its own response clarifying the official position on the matter and explaining why the student position is wrong. Yet, without so much as acknowledging the less oppressive alternatives, the Court approves of brutal censorship.

. . .

The Court opens its analysis in this case by [claiming] to reaffirm Tinker’s time-tested proposition that public school students “do not ‘shed their constitutional rights to freedom of speech or expression at the schoolhouse gate..” That is an ironic introduction to an opinion that [strips] high school students of much of the First Amendment protection that Tinker itself [gave]. Instead of “teach[ing] children to respect the diversity of ideas that is fundamental to the American system,” and “that our Constitution is a living reality, not parchment preserved under glass,” the Court today “teach[es] youth to discount important principles of our government as mere [stale old remarks].” Barnette. The young men and women of Hazelwood East expected a civics lesson, but not the one the Court teaches them today.

I dissent.
Student FOS Outline IV: Hazelwood v. Kuhlmeier:
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I. Hazelwood: Non-publications cases

[image: image130.jpg]


A. The “Independence” of students (Boring v. Buncombe Board of Education (4th Cir. 1998)): A North Carolina high School drama teacher chose the play Independence for her students to perform at a competition. The play depicts a dysfunctional family that includes a lesbian daughter and a daughter with an illegitimate child. The students captured top honors at a regional competition. The principal learned of the script, objected to the play, and eventually only let the students perform it with certain scenes deleted. The principal then transferred the teacher to a new school because she allegedly had failed to follow the school’s “controversial materials” policy. That policy gives parents some control over what material their children are exposed to at school. The teacher alleged that the “controversial materials” policy did not cover dramatic presentations. The teachers sued on First Amendment grounds, alleging that she was retaliated against because of the content of the play.

· POINT: _______________________________________________________________________________
B. “The Safe Choice” (Henerey v. City of St Charles (8th Cir. 1999)): A Missouri high school student campaigned for junior class president. He passed out condoms to accompany his slogan “Adam Henerey, The Safe Choice.” School rules provided that students must obtain prior approval for their campaign materials. The student did not obtain prior approval before passing out the condoms. School officials disqualified him from the election even though he had received a majority of the votes. The student claimed a violation of his First Amendment rights. After a district court rejected his claim, he appealed to the Eighth Circuit.

· POINT: _______________________________________________________________________________
C. The Homosexuality Diversity Panel (Hansen v. Ann Arbor Public Schools (ED Mich Dec 5, 2003): An Ann Arbor high school graduate sued suing her high school, claiming the school violated her free-speech right to criticize homosexuality during a diversity program. Betsy Hansen, who graduated in June of 2003, said she was forced to remove comments about homosexuality from her speech to an all-school assembly and was prohibited from being on a panel that discussed religion and homosexuality. Hansen, who is Roman Catholic, objects to homosexuality on the basis of her religious beliefs. Len Niehoff, an attorney for the school district, said Hansen’s speech was not censored and school officials reviewed all the students' speeches before the assembly. They asked Hansen to take another look at one paragraph that included references to race and homosexuality, he said. Hansen gave the speech, but didn't mention race or homosexuality because she was told not to, said Robert Muise, one of her attorneys. Muise said Hansen wanted to say, "I completely and wholeheartedly support racial diversity, but I can't accept religious and sexual ideas or actions that are wrong." Muise also said Hansen was told she couldn't be a member of the panel on religion and homosexuality "because her message was a negative message and it would water down the positive message they wanted to convey." Niehoff said she wasn't allowed to participate because she didn't attend a mandatory meeting. He also pointed out that only adults were on the panel.  The panel, organized by the Gay/Straight Alliance, included six religious leaders who all expressed positive views of homosexuality. Hansen, who is Catholic, asked to join the panel to express an opposing viewpoint, but was denied. Instead, school officials allowed her to give a two-minute speech at a separate assembly. Hansen claimed in her lawsuit that school officials censored the speech after reading it prior to the event because it argued that homosexuality is wrong. Some students who organized the discussion felt that views of people who oppose homosexuality are often heard, and therefore they recruited the panelists who supported homosexuality, Niehoff said. "Students had ample opportunity to exchange and express ideas during Diversity Week," Niehoff said. An open-mike session was held the last day of the event.

· POINT: _______________________________________________________________________________
II. Hazelwood: Publications cases

[image: image131.wmf]A. Diesel Fumes: Dean v. Utica Community Schools (E.D.Mich. November 17, 2004): Katherine Dean was a member of the Arrow, Utica High School's official student newspaper. Katherine learned that two residents of the neighborhood adjoining the school district's bus garage were suing the district, alleging that diesel fumes constituted a nuisance that violates their privacy and is hazardous to their health. She decided to write an article for the Arrow on the lawsuit. However, when school district officials became aware of the subject and content of her article, they ordered Utica's principal to prohibit the newspaper from publishing it. Principal Machesky and other school officials - specifically including Superintendent Joan Sergent - claimed that the story was based on unreliable sources and contained a number of inaccuracies. According to court testimony, Assistant Superintendent Randall Eckhardt also told Machesky that because the school district was involved in litigation it "would be inappropriate for the school district to comment on that." Not wanting to delay distribution of the entire issue, the Arrow staff removed the censored material and sent the paper to the printer with an editorial on censorship. Next to the editorial was a black box with "Censored" stamped in white lettering. Dean also decided to fight the censorship. A year later - on April 4, 2003 - after school officials had repeatedly refused to reconsider their decision - she filed a lawsuit against the school district in federal court. Additionally, as part of the censorship battle, the Arrow staff took their case public, garnering wide support at both the state and national level. In fact, a month after school officials censored Dean's article, a local commercial newspaper published it along with an editorial condemning its censorship.
· POINT: _______________________________________________________________________________
B. Posing with a rifle in the yearbook? (Douglass v. Londonderry HS, U.S. District Court, Concord NH, Feb. 2005) Read the following story that appeared on FoxNews back in November of 2004: 

   Where other students might pose for their senior yearbook photo with tennis rackets or favorite cars, Blake Douglass wants to be seen with his shotgun.

The 17-year-old senior filed a federal lawsuit to force Londonderry High School to allow the photo and give up the policy school officials used to reject it.

[image: image132.wmf]"What they’re doing is basically discriminating based on content or message," said Penny Dean, Douglass’ lawyer and a specialist in gun cases. "You can’t do that. You might want to but you can’t — and especially you can’t with a broad policy like this."

"We want the picture in the yearbook," said Dean said after filing the lawsuit Monday in U.S. District Court.

The lawsuit seeks a temporary injunction so the picture can appear in the yearbook and a permanent injunction against the "pick-and-choose policy" of what photographs are published, Dean said.

The lawsuit names the Londonderry school board members, high school principal, school superintendent, town manager and school officials involved in the production of the yearbook.

An avid hunter and trap and skeet shooter, Douglass said he decided long ago on his senior photo — an outdoor shot in a sportsman’s pose, wearing a shooting vest and holding his broke-open shotgun over his shoulder.

"He would look at his yearbooks since he’s been a freshman and say, ‘I can’t wait until I’m a senior — this is how I want my senior picture done,"’ said his mother, Kathy Douglass.

Blake Douglass saw seniors in previous classes have posed with musical instruments, dogs, inline skates and a Ford Mustang.

"Those were their hobbies and I just want to put my hobby in," he said. "I don’t see it as a threat."

School officials said the photo lacks context in the yearbook’s seniors section. They offered to publish it in a separate "community sports" section, but Douglass refused.

Principal James Elefante said that although the photo isn’t threatening, "I still stand by that holding a saxophone is different from holding a shotgun."

Superintendent Nathan Greenberg said school shootings around the country in recent years make him wary of allowing the photo in the seniors section.

"Maybe it’s not fair but that’s the reality," Greenberg said, adding that "part of our contention is that it could be construed that the school could be endorsing guns."

Douglass and his parents point to past senior photos that could be considered more objectionable, including students mugging with baseball bats, nooses and liquor bottles.

Greenberg said that though photos have been edited for content in the past, "there were some photos from time to time maybe that have slipped through and maybe shouldn’t have."

Dean said the argument of appropriateness doesn’t wash with the school’s policy on student publications:

"We encourage the use of school sponsored publications to express student’s points of view. They shall be free from all policy restrictions outside the normal rules for responsible journalism ... Student publications shall provide as much opportunity as possible for the sincere expression of student opinion," it states.

"I think they should stick to their policy," Blake said. "They have one written but they choose not to follow it."

"If we were to list every policy," Greenberg said, "the students would have a book that weighed 25 pounds."

Dean, a gun enthusiast and specialist in gun cases, believes Blake was targeted because of his interests. She cited as proof teachers confiscating his hunting magazines and turning down requests for ROTC or a trapshooting team at school.

Douglass holds firm. "It’s worth it. It’s what I believe in," he said. "I don’t see why other people’s pictures were allowed but not mine. Those were their hobbies and I just want to put my hobby in."

· POINT: _______________________________________________________________________________
III. Non-Hazelwood Publications: Underground Publications:

A. “Grass High” (Scoville v. Board of Education of Joliet Township High School District 204, 425 F.2d 10 (7th Cir. 1970)): Two public high school students published an underground paper called "Grass High" and distributed it on campus. In that paper, the students wrote a response to an official “Principal’s Report to Parents” sent home with the students. What follows is the written response published in the underground newspaper:

MY REPLY

Recently, we students at Joliet Central were subjected to a pamphlet called “Bits of Steel.” This occurrence took place a few weeks before the Christmas vacation. The reason why I have not expressed my opinions on this pamphlet before now is simple: being familiar with the J-HI Journal at Central, I knew that they would not print my views on the subject.

   In my critique of this pamphlet, I shall try to follow the same order in which the articles were presented.

   The pamphlet started with a message from the Principal, David Ross. This is logical because the entire pamphlet is supposed to be “The Principal’s Report to Parents.” In this article Ross states why the pamphlet was put out and the purpose it is supposed to accomplish, namely, the improvement of communication between parents and administration. He has to be kidding. Surely, he realizes that a great majority of these pamphlets are thrown away by the students, and in this case that is how it should have been. I urge all students in the future to either refuse to accept or destroy upon acceptance all propaganda that Central’s administration publishes.

   The second article told about the Human Relations committee which we have here at Central. It told why the committee was assembled and what its purpose is. It also listed the members of the committee was assembled and what its purpose is. All-in-all this was probably the best article in the whole pamphlet, but never fear the administration defeated its own purpose in the next article which was a racial breakdown of the Central campus. As far as I could see this article served no practical purpose. By any chance did the administration feel that such a breakdown would improve racial relations? I think not. This article had such statements as: Spanish American students were included with the white students. Well, wasn’t that nice of the administration. In other words, the only difference noted was whether the student was white or Negro.

   This was followed by an article called “Did you Know?” This was, supposedly, to inform the parents of certain activities. Intertwined throughout it were numerous rules that the parents were to see their children obeyed. Quite ridiculous.

   Next came an article on attendance. There’s not much I can say about this one. It simply told the haggard parents the utterly idiotic and asinine procedure that they must go through to assure that their children will be excused for their absences.

   Questions from the parents was the next in the line of articles. This consisted of a set of three questions written by the administration and then answered by the administration. The first question was designed to inform the reader about the background of the new superintendent. The second was about the paperbacks which were placed in the dean’s office. They state that the books were put there “so that your sons and daughters may read while they wait. The hope is that no moment for learning will be lost.” Boy, this is a laugh. Our whole system of education with all its arbitrary rules and schedules seems dedicated to nothing but wasting time. The last question concerned the Wednesday Que-ins. It was followed by a quote: “Sometimes we, parents and schoolmen, must seem cruel in order to be kind to the children placed in our care.” Do you think that the administration is trying to tell us something about the true purpose of the Wednesday Que-ins?

   The next gem we came across was from our beloved senior dean. Our senior dean seems to feel that the only duty of a dean or parent is to be the administrator of some type of punishment. A dean should help or try to understand a student instead of merely punishing him. Our senior dean makes several interesting statements such as, “Proper attitudes must be part of the lives and the lives of our children.” I believe that a person should be allowed to mold his own attitudes toward life, as long as they are not radically anti-social, without extensive interference from persons on the outside, especially those who are unqualified in such fields. Another interesting statement that he makes is, “Therefore let us not cheat our children, our precious gifts from God, by neglecting to discipline them.” It is my opinion that a statement such as this is the product of a sick mind. Our senior dean because of his position of authority over a large group of young adults poses a threat to our community. Should a mind whose only thought revolves around ana act of discipline be allowed to exert influence over the young minds of our community? I think not. I would urge the Board of Education to request that this dean amend his thinking or resign. The man in the dean’s position must be qualified to the extent that his concern is to help the students rather than discipline or punish them. This pamphlet also contained an article form the freshman dean. I should like to say that Dean Engers, in his article, shows a great deal of promise. He appears to be genuinely interested in the problems of the students entrusted to him. All I can say to him  to keep up the good work. The last thing of any interest in the pamphlet was about the despicable and disgusting detention policy at Central. I think most students feel the same way as I about this policy. Therefore I will not even go into it. In the whole pamphlet I could see only one really bright side. We were not subjected to an article written by Mr. Diekelman.

Senior Editor

Grass High

School officials expelled the students because they believed the content in the paper was "inappropriate and indecent." The students sued, claiming a violation of their First Amendment rights. 
Issue: Whether school officials could suspend students without a reasonable forecast of substantial disruption. 

· POINT: _______________________________________________________________________________
· POINT II: School officials can punish students for distributing materials that (1) is libelous, (2) is obscene (Fraser); (3) promotes disruptive activities; (4) incites illegal conduct; (5) pointed ridicule or statements aimed at humiliating particular groups of students. See the following examples of students who were punished by school officials: 

1. A high school student who was expelled from school his senior year after writing an article in an underground paper instructing how to hack the school's computers. 

2. High school students in Virginia who published a recipe -- which they said was intended as a joke -- for a marijuana dessert called "Apple Pot." 

3. A New York high school student was even arrested in 1995 for inciting a riot after asking students to throw trash on the ground, urinate on the floor and wear certain types of T-shirts to school. 

4. A North Carolina student published unconfirmed reports about a principal canceling school social events and keeping bomb threats secret was accused of inciting a riot because students allegedly could not stop talking about the news during classes and even started to leave the building.

5. Students made fun of learning disabled students and women with facial hair in their newspaper.

All of these punishments were upheld by the courts. 

B: Time, Place and Manner of Distribution (Underground Newspapers) (From the Student Press Law Center): Public schools cannot ban the distribution of underground newspapers any more than they can ban their creation. However, students should understand the ways that school officials can legally restrict distribution.  Underground journalists should remember the Tinker standards for reasonable predictions of substantial and material disruptions. No matter how eloquent the articles in an underground paper may be, students who want to form a human chain across a hallway and hand out their paper will have a tough case. So will students who insist on handing out the latest issue in the middle of a science class. Administrators are entitled to make sure the normal operations of a school go on without interruption. Thus, school officials may impose what are called reasonable "time, place and manner" restrictions on an underground newspaper's distribution. These policies may not stifle a paper's freedom or deter or discriminate against its message but should instead be designed to "promote the orderly administration of the school by preventing disruption."  Reported cases provide some insight into exactly what kind of disturbances are necessary for school officials to be able to restrict distribution of an underground newspaper. 

   Look at the following. . .do you think these are examples of a “disruption” in the distribution of an underground newspaper? 

· Students are reading or talking about the newspaper in class. 
YES
NO 

· Students attempt to distribute papers to unwilling recipients in the middle of class.    YES
NO
· What if a school prohibits the reading of newspapers in class and punishes people who disobey the rule? Can they then to ban distribution of the paper in the first place. YES
NO, but they can prohibit reading it in class.
C. So what is a reasonable "Time, Place And Manner" restriction? 


POINT: In real life, reasonable "time, place and manner" restrictions often mean that schools establish a general area and time for handing out non-school-sponsored publications. School officials thus do not have to debate any suggested distribution plans from students, instead satisfying their obligation to allow distribution by pointing underground journalists toward a pre-existing policy. 

   Typically, these policies will instruct students to distribute their work in an area away from the school's classroom (like a cafeteria or a table outside the main entrance) and outside of class hours. Such was the result of negotiations at a Washington high school, where students could distribute papers 15 minutes before school, during lunch and after school when giving school officials two hours notice.  Any restrictions must be narrowly tailored and not based on any attempt to restrict what is being said.  Some schools may thus find it easiest to restrict distribution for an underground paper to the same time and place used by the school-sponsored paper. Schools may not attempt to give alternative papers distributed by students less favorable distribution settings than that provided an official student publication.

D. Off campus distribution (Thomas v. Board of Ed. v. Granville Cent. Sch. Dist., 607 F.2d 1043 (2nd Cir. 1979)) Several students published a newspaper entitled Hard Times that lampooned the school environment. The students created the newspapers largely on their own time and distributed the paper off-campus. Nonetheless, school officials suspended the students for five days for publishing an allegedly "morally offensive, indecent, and obscene" publication. The students sued, claiming a violation of their First Amendment rights. They argued that school officials did not have the authority to punish them for their off-campus activities. A district court sided with the school. The students then appealed. Can school officials, consistent with the First Amendment, punish students for the content of publications that were created and distributed off-campus?
· POINT: _______________________________________________________________________________
E. Prior review: (Fujishima v. Board of Education, 7th Cir. 1972): In 1970, Burt Fujishima and Richard Peluso were suspended from Lane Technical High School in Chicago for four and seven days, respectively, for distributing about 350 free copies of an "underground" newspaper they published entitled "The Cosmic Frog". Robert Balanoff was also suspended for two days for giving another student an unsigned copy of a petition calling for "teach-ins" concerning the war in Vietnam. Robert was also suspended for five days for distributing leaflets about the war to 15 or 20 students during a fire drill. The board of education required prior approval of publications to be distributed at school. At issue was whether or not a board of education rule which prohibits any person from distributing publications on school premises unless they have been approved by the superintendent was constitutional. 

· POINT: _______________________________________________________________________________
POINT II: Other courts have also been tough on schools trying to inspect and censor underground newspapers. In Fujishima, the Seventh Circuit ruled that high school students who produced an underground newspaper did not have to comply with a school policy requiring prior review. The court said Tinker allowed some students to be punished for exercising their right to speak, but it did not create "a basis for establishing a system of censorship and licensing designed to prevent the exercise of First-Amendment rights." Fujishima, however, also has its limits. The Seventh Circuit's jurisdiction includes only Wisconsin, Illinois and Indiana. And the Seventh Circuit has allowed prior review in other contexts. For example, in 1996, the court called prior review an "important tool in preserving the proper educational environment" in a case analyzing the distribution of religious handbills to fourth-graders. 

Student FOS Outline V: Violent essays/poems and websites:
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I. Student Writing 

NOTE: From a legal perspective, schools can restrict student speech in the name of safety if (1) they can reasonably forecast substantial disruption under Tinker, or (2) the student expression is a true threat. Remember, the test of a true threat applies “an ‘objective, reasonable person standard,’ based on reasonable foreseeability, not intent.” (Lovell v. Poway Unified Sch. Dist., 9th Cir. 1996). Some relevant factors in determining this are: 

· How the listeners reacted to the threat.

· Whether the threat was conditional (see the LBJ logic above).

· Whether the threat was communicated directly to its victim.

· Whether the maker of the threat had made similar statements to the victim on other occasions.

· Whether the victim had reason to believe that the maker of the threat had a propensity to engage in violence (id.)
As far as criminal charges, “true threats” are necessary. But for school punishment (suspension, expulsion), courts apply Tinker/Bethel/Hazelwood combined with the true threat analysis mentioned above. 

A. “Last Words” (Lavine v. Blaine School District (9th Cir. 2001)): A high school student, troubled by a recent rash of school shootings, wrote a poem, entitled "Last Words," depicting the feelings a student has after killing several classmates. LaVine's poem did depict violence. One passage (misspellings included) reads:
[image: image134.jpg]


As I walked, 
through the,
now empty halls, 
I could feel, 
my hart pounding. 
As I approached, 
the classroom door, 
I drew my gun and, 
threw open the door, 
Bang, Bang, Bang-Bang.

Another passage describes the mental anguish suffered by the young killer:

No tears
shall be shead, 
in sarrow, 
for I am 
alone, 
and now, 
I hope, 
I can feel, 
remorce,
for what I did,
without a shed, 
of tears, 
for no tear,
shall fall, 
from your face,
but from mine,
as I try, 
to rest in peace,
Bang!
The student handed the poem in to his English teacher who had said she would be happy to review his written work. The teacher became alarmed after reading the poem, and contacted the school's counselor. The student had previously told this counselor about having suicidal feelings. The counselor also knew that the student had a fight with his father and had recently broken up with his girlfriend. Based on the content of the poem and these other circumstances, the school officials expelled the student on an emergency basis. The student was eventually allowed to return to school after a psychologist cleared him. The student then sued, claiming that the school officials violated his First Amendment rights. A federal district court agreed with the student. The school appealed to the Ninth U.S. Circuit Court of Appeals.
· POINT: _______________________________________________________________________________
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B. The violent letter: (Doe v. Pulaski County Special Sch. Dist. (8th Cir, 2002)): An eighth grade boy, J.M., wrote a letter about his former girlfriend, K.G. J.M. and K.G. went together in seventh grade, but that summer, K.G. broke up with him to go out with another boy. J.M. vented his frustration by writing two letters stating that he wanted to molest, rape, and murder K.G. He wrote the letters at home that summer, and he kept them in his room. The letter used 80 vulgarities to describe K.G. in only four pages. But the "most disturbing aspect of the letter was J.M.'s warning in two passages, expressed in unconditional terms, that K.G. should not go to sleep because he would be lying under her bed waiting to kill her with a knife. J.M.'s best friend, D.M., found that letter accidentally during a visit to J.M.'s home that summer. After initially snatching the letter back, J.M. let his friend read it. It's not clear how K.G. found out about the letter, but during a civil trial in Federal District Court, she testified that she learned about it during telephone calls with J.M. He, in turn, testified that D.M. told K.G. about the letter and, at her request, stole the letter from J.M.'s house and gave it to her on the second day of school. K.G. read the letter during gym class, and another student reported the letter to Officer James Kesterson, the school resource officer. When Kesterson found K.G. in the gym, scared and crying, she told him about the threats. Kesterson told school administrators, and Principal Bob Allison investigated. Allison recommended that J.M. be expelled from school for the rest of the year for violating a school disciplinary rule that prohibits students from threatening to kill or injure another student or an employee for the purpose of terrorizing the victim. A school district hearing officer recommended that the district suspend J.M. for one term and allow him to attend an alternative school. J.M. appealed that decision to the school board. The board agreed with Principal Allison and expelled J.M. for the year, without allowing him to attend the alternative school. J.M.'s mother sued the school district on J.M.'s behalf, contending that her son's right to free speech had been violated and asking the court to order the school board to reinstate him. The district court ruled for J.M., deciding that the letter was not an actual threat of violence because he wrote it at home and did not intend to give it to K.G. The school district appealed to the 8th Circuit. 

· POINT: _______________________________________________________________________________
C. “Costume Party”: (DF v. Board of Education of Syosset Central School (2nd Cir. 2006, USSC cert denied, Jan. 2007): [image: image136.wmf]Dylan Finkle, and 11-year-old sixth grader, wrote the multi-chapter story titled “Costume Party,” modeled after the horror flick “Halloween,” in which he named characters after some of his friends and classmates. The story, which was part of a journal that one of Finkle’s teachers had assigned as a class project, chronicled the killing spree of a character named “Dylan” who was out for revenge after being bullied by kids at school. In the story, Finkle graphically described the murders — many involving a knife or ax — of “mean kids,” some of which occurred while a character was making out topless on a table or engaged in sex. Finkle read selected chapters of his story in front of his English class in 2003, and later that day, he tried to read it in front of a voluntary program called “Latin at Lunch,” A teacher brought it to the attention of the school’s principal and Finkle was suspended for five days. Finkle was also subjected to psychological tests prior to his being suspended an additional 30 days. After Finkle’s suspension was upheld by the Syosset Central School District, his father Andrew sued the district on his son’s behalf.

· POINT: _______________________________________________________________________________
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D. The “dream” of shooting the math teacher: (Boim v. Fulton County School District (11th Circuit, 2007)): Rachel Boim was a ninth grader at Roswell High School in 2003 when a teacher confiscated her notebook during an art class (she had tried to pass it to another student). In the notebook was a story labeled “Dream,” describing the shooting of a male math teacher during sixth period. Boim had math class during sixth period with a male teacher. In the narrative’s climax during the sixth-period class, Boim wrote, “Yes, my math teacher. I lothe [sic] him with every bone in my body. … This is it. I stand up and pull the gun from my pocket. BANG the force blows him back and every one in the class sit [sic] there in shock.” Boim was suspended, and her parents sued the Fulton County School District and school officials.
· POINT: _______________________________________________________________________________
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E. The pseudo neo-Nazi group: (Ponce v. Socorro Ind. School District (5th Circuit, 2007)): A high school sophomore, Enrique Ponce, kept a diary in which he described creating a pseudo-Nazi group, committing several incidents of violence against homosexual and minority students and planning Columbine-type shootings at several schools. The plan, according to the diary, would be carried out on a graduation day several years later. The sophomore described the notebook to another student, who reported it to a teacher. The sophomore eventually was questioned by an assistant principal and said the notebook was a work of fiction. The sophomore's mother, citing her own creative writing experience, also maintained the notebook was fiction. The assistant principal was not persuaded and determined that the sophomore posed a “terroristic threat” to other students. He suspended the student for three days and recommended he be placed in the school’s alternative education program. The assistant principal also reported the notebook to the El Paso Police Department, which arrested the student. After reviewing the case, however, prosecutors declined to press charges. The sophomore’s parents sued, alleging the school district violated their son’s First Amendment rights.
· POINT: _______________________________________________________________________________
II. Student Created Websites/Cyberspace Issues: 
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A. Beussink v. Woodland R-IV School District, (Eastern District of Missouri, 1998). A high school student created a personal Web site on his own computer. His homepage contained a hyperlink to the school web site and lampooned school officials. He used vulgar language on his site. Another student showed the student’s web site to a teacher, who then showed it to the principal. The principal suspended the student for ten days because of the content of his homepage. The student sued, claiming a violation of his First Amendment rights.
· POINT: _______________________________________________________________________________
B. O'Brien v. Westlake City Schools Board of Education (E.D. Ohio 1998): Sean O'Brien was a junior at Westlake High School when he created a Web site, "raymondsucks.org," which criticized his band teacher. When school officials at Westlake accessed the site from school, the assistant principal suspended Sean for 10 days for violating a rule in the Student Conduct Handbook. The handbook stated "students shall not physically assault, vandalize, damage, or attempt to damage the property of a school employee or his/her family or demonstrate physical, written, or verbal disrespect/threat." As a result of his suspension, Sean's grades plummeted and he failed band. Believing that the suspension was an unconstitutional violation of the Free Speech Clause of the First Amendment, Sean filed a lawsuit against the school district's board of education. 

· POINT: _______________________________________________________________________________
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C. Emmett v. Kent School District Number 415 (W.D. Wash. 2000): The "Unofficial Kentlake High Home Page", published by an 18-year-old student at that school, allowed visitors to vote on which mock-obituary subject posted on the site should be "next to die". Shortly after school administrators gained knowledge of the site, a local news station ran a story in which the site was described as containing a "hit list" of people to be killed. While the site contained a disclaimer stating that the site was an independent effort and for entertainment purposes only, school officials immediately placed the site's author on emergency expulsion. The school's action was based on a school policy prohibiting "harassment, intimidation, disruption to the educational process and violation of Kent School District copyright". Although the student's expulsion was quickly converted to a five-day suspension, the student sued in U.S. District Court on First Amendment/Freedom of Expression grounds. 

· POINT: _______________________________________________________________________________
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D. J.S. v. Bethlehem Area School District, (Pennsylvania Supreme Court, 2002):  A middle school student created his own Web site, which contained derogatory comments about his algebra teacher and the school principal. The site featured a picture of the teacher’s head dripping with blood, showed her face morphing into Adolf Hitler, and contained language offering money to find a hit man to kill the teacher. It contained comments such as “She’s a bitch,” “Why Should She Die?” and “Take a look at the diagram and he reasons I gave, then give me $20 to help pay for the hitman.” The student accessed the website while at school, showed it to another student, and told other students about it. The teacher allegedly suffered extreme distress after learning of the site; she was unable to finish the school year and took a medical leave of absence for the following school year. The school suspended the student and then brought expulsion proceedings against him; no criminal charges were filed. The student argued that the web site contained mere hyperbole and was not a true threat.

· POINT: _______________________________________________________________________________
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E. “Mongzilla” (Requa v. Kent School District No. 415 (W. Dist. Washington, 2007): Gregory Requa, 18, and three of his friends secretly filmed a four-minute video showing a student making sexually suggestive pelvic thrusts behind the teacher, Joyce Mong, and including a shot of the teacher’s buttocks when she bent over. Graphics spliced between video questioned the teacher’s personal hygiene and poked fun at the disorderliness of the classroom. The video, titled “Mongzilla,” was posted on YouTube and has been circulated widely on the Internet. Requa does not appear in the video, but three other students who were involved in its making and distribution implicated Requa in the making of the video. Requa asked the district court to end his 40 day suspension, citing freedom of speech. 

POINT: ______________________________________________________________________________
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F. Myspace.com website (Layshock v. Hermitage School District, W.D. Pa. 2007): Justin Layshock, a student at Hickory High School in Pennsylvania, was disciplined for creating an online parody profile of the school's principal on an off-campus computer. The profile, which was posted on the popular MySpace.com website, also contained a photograph of the principal imported from the school's official website. The mock MySpace profile, which he made using a computer at his grandmother's house in December 2005, said that his principal, Eric Trosch, smoked marijuana and kept a beer keg behind his desk. As word of the profile spread through the student body, students began accessing it on school computers. The number of students accessing the profile forced school officials to shut down the school's computer system for five days, and school personnel had to devote time to monitoring students accessing the profile. When school officials discovered that Justin Layshock was responsible for creating the profile, they placed him in an alternative education program. He sued, arguing that the disciplinary action violated his right to free speech. 

· POINT: _______________________________________________________________________________
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G. “Kill Mr. VanderMolen” (Wisniewski v. Bd. of Educ. of Weedsport Cent. Sch. Dist, (2nd Cir. July 5, 2007): Aaron Wisniewski, an eighth-grader at Weedsport Middle School, created an instant messaging (IM) icon using AOL Instant Messaging software at home. The icon was a small drawing of a pistol firing a bullet at a person’s head, with dots representing splattered blood and the words "Kill Mr. VanderMolen," referring to Aaron’s English teacher. He created this image a couple of weeks after his class was instructed that threats would not be tolerated by the school and would be treated as acts of violence. He sent messages to some 15 people, none of whom was a school official but some of whom were classmates. One classmate showed the icon to Mr. VanderMolen, who found it distressing and brought it to the attention of school officials. They contacted local police, the superintendent, and Aaron’s parents. Aaron expressed regret and was initially suspended for five days and allowed to return to school pending a hearing on further action. Mr. VanderMolen was permitted to stop teaching Aaron’s English class. A police investigator found that the icon was meant as a joke and that Aaron was not dangerous. A psychologist evaluated Aaron and agreed. But the hearing officer concluded that "the icon was threatening and should not have been understood as a joke." Even though the act took place outside of school, she found, "it was in violation of school rules and disrupted school operations by requiring special attention from school officials, replacement of the threatened teacher, and interviewing pupils during class time." In response to the police investigator’s and psychologist’s findings, she stated that "intent [is] irrelevant" and recommended Aaron be suspended for one semester, which the board of education approved. Aaron’s parents sued, arguing that the suspension violated Aaron’s free speech rights because the icon was not a "true threat" and thus was protected under the First Amendment. 

· POINT: _______________________________________________________________________________
The Free Exercise Clause and Religious Exemptions Case Study:
SEBELIUS v. HOBBY LOBBY STORES
Facts of the Case 

The Green family owns and operates Hobby Lobby Stores, Inc., a national arts and crafts chain with over 500 stores and over 13,000 employees. The Green family has organized the business around the principles of the Christian faith and has explicitly expressed the desire to run the company according to Biblical precepts, one of which is the belief that the use of contraception is immoral. Under the Patient Protection and Affordable Care Act (ACA), employment-based group health care plans must provide certain types of preventative care, such as FDA-approved contraceptive methods. While there are exemptions available for religious employers and non-profit religious institutions, there are no exemptions available for for-profit institutions such as Hobby Lobby Stores, Inc.

On September 12, 2012, the Greens, as representatives of Hobby Lobby Stores, Inc., sued Kathleen Sebelius, the Secretary of the Department of Health and Human Services, and challenged the contraception requirement. The plaintiffs argued that the requirement that the employment-based group health care plan cover contraception violated the Free Exercise Clause of the First Amendment. The plaintiffs sought a preliminary injunction to prevent the enforcement of tax penalties, which the district court denied and a two-judge panel of the U.S. Court of Appeals for the Tenth Circuit affirmed. The Supreme Court also denied relief, and the plaintiffs filed for an en banc hearing of the Court of Appeals. The en banc panel of the Court of Appeals reversed and held that corporations were “persons” for the purposes of RFRA and had protected rights under the Free Exercise Clause of the First Amendment.

Question 

Does the First Amendment allow a for-profit company to deny its employees health coverage of contraception to which the employees would otherwise be entitled based on the religious objections of the company’s owners?

Here’s what you need to know about the Hobby Lobby case

BY JAIME FULLER

March 24 at 6:30 am

On Tuesday March 25, the Supreme Court will hear oral arguments on Sebelius v. Hobby Lobby Stores, Inc. and Conestoga Wood Specialties Corp. v. Sebelius, two highly anticipated cases that deal with the Affordable Care Act, religious freedom and women's access to contraception. The case won't be decided Tuesday, but we could get a clear indication of which way the justices are leaning. Here's what you need to know — and who to read — before tomorrow.

Hobby Lobby President Steve Green and his mother Barbara Green stand outside the federal courthouse in Oklahoma City on Friday, July 19, 2013. The Hobby Lobby Inc. was given a temporary exemption Friday from a requirement in the new federal health care law that businesses must offer insurance coverage for the morning-after pill and similar emergency birth control methods or face steep fines. (AP Photo/The Oklahoman, Brianna Bailey)

What are these cases about?

It all starts with the Affordable Care Act. The law stipulates that employers need to provide health care for their employees that covers all forms of contraception at no cost. However, some for-profit corporations have insisted they should not have to pay for all of these services — especially those that conflict with their beliefs.

The owners of Hobby Lobby and Conestoga Wood Specialties don't have a problem with offering insurance that covers most forms of birth control, but they aren't willing to cover emergency contraceptives — like Plan B or ella -- or IUDs. Hobby Lobby contends its "religious beliefs prohibit them from providing health coverage for contraceptive drugs and devices that end human life after conception." The question these cases are seeking to solve is whether for-profit companies have a right to exercise religious freedom under the Religious Freedom Restoration Act, a federal law passed in 1993 that states the “Government shall not substantially burden a person’s exercise of religion even if the burden results from a rule of general applicability." If they do, does the government have a compelling interest to override it in this instance?

There is a separate set of cases dealing with whether religiously affiliated businesses are exempt from the Affordable Care Act's contraception mandate.

How did this case make it to the Supreme Court? As CNN noted, "Three federal appeals courts around the country have struck down the contraception coverage rule, while two other appeals courts have upheld it. That 'circuit split' made the upcoming Supreme Court review almost certain." There are at least 47 cases that have been filed concerning for-profit companies and the contraception mandate.

Who are the people to know in this case?

Hobby Lobby is a chain of 640 arts and crafts stores owned by the Green family, and based in Oklahoma City. An article in the Wall Street Journal last week explained how they came to file the suit against the Health and Human Services department:

Hobby Lobby officials say religious participation is optional for its 28,000 employees. "If they don't believe in God, we love them where they are," says Dianna Bradley, the company's director of chaplain services.

In 2012, a lawyer for the Becket Fund for Religious Liberty, a nonprofit Washington law firm, called Hobby Lobby's general counsel to inform him of the health law's contraception requirement and to ask whether the company wanted to file a suit.

Mr. Green says he was shocked to discover Hobby Lobby was in fact offering in its insurance plan some of the emergency contraceptives at issue. He called for the insurer to revoke that coverage and signed onto the lawsuit.

The Greens are devoted Southern Baptists, and their family foundation is building a Bible museum five blocks south of the U.S. Capitol, set to open by 2017. The family foundation focuses more broadly on "gospel outreach efforts in the U.S. and abroad, contributing to the building of a dome for the Oklahoma State Capitol, and supporting social services such as the City Rescue Mission," according to the Religious News Service.

Conestoga Wood Specialties — a company that manufactures kitchen cabinets — was founded by Norman Hahn, a conservative Mennonite in Pennsylvania. His company's lawyer in this case, Randall Wenger, told Lancaster Newspapers last week, "As Mennonites, they're not thrilled about going to court. They're probably the most reluctant clients I've ever encountered."

The article also noted,

Norman and his wife, Elizabeth, for example, oversee a family foundation that contributed more than $1.1 million to 20 nonprofits between 2010 and 2012. The Pennsylvania Relief Sale, benefiting Mennonite Central Committee, was the top recipient, receiving $150,000 over those three years. Three organizations received $125,000 during those years: Christian Aid Ministries of Berlin, Ohio, Clinic for Special Children of Strasburg, and Wycliffe Bible Translators of Locust Grove. ... Separately, the Hahns have financially supported the political campaigns of a handful of Republicans. Norman, for example, contributed $10,000 to Lynn Swann's race for governor in 2006, $2,500 to Rick Santorum's race for the presidency in 2011, and $1,000 to Gordon Denlinger's race for state House in 2006.

Lyle Denniston at SCOTUSblog has a concise summary of these two companies' reasons for heading to court:

The Green family members signed a formal commitment to run the two chains according to Christian religious principles — closing on Sunday, advertising their religious orientation, and playing religious music in the stores.  The owners and their stores do not object to every part of the contraceptive mandate, but they do object to the use of any drugs or intrauterine devices that — in the words of their lawyers — “end human life after conception.”

They have estimated that, if they follow their faith and violate the mandate, they face fines of about $1.3 million a day, or almost $475 million a year. They believe that canceling their health plan to avoid obeying the mandate would put them at a competitive disadvantage with other employers.  They do not believe that the government can force them to make such choices.

The other company is Conestoga Wood Specialties Corp., a company based in East Earl, Pennsylvania, that also has operations in other states, making wooden cabinets and wood specialty products. It has about 950 employees.

The company is owned by members of the Hahn family, who are Mennonite Christians. Their faith teaches them that it is wrong to take a human life and to prevent its creation through drugs and intrauterine devices. If the company or its owners were to violate the mandate to adhere to their beliefs, they estimate that they would face financial penalties of about $35 million a year.

Paul Clement will be arguing for the challengers in Tuesday's oral arguments — which have been extended to 90 minutes from the usual hour. Neal Katyal, who once served as acting solicitor general under Obama, told New York Magazine in 2012 that, “Paul truly is the best lawyer of his generation." In the past few years, he has argued against the Affordable Care Act's legality in front of the Supreme Court and he has defended Arizona's controversial immigration law. He has argued for the constitutionality of the Defense of Marriage Act, and he has argued against the White House's block of South Carolina's voter-ID law. When it comes to the most important conservative causes being argued at the legal level these days, Clement is usually involved.

Solicitor General Donald Verrilli will be arguing for HHS secretary Kathleen Sebelius. Lincoln Caplan said of him in the New York Times last year,

It’s conventional wisdom in some circles that Mr. Verrilli is a fumbling lawyer who can’t hold his own at the Supreme Court. He received bad marks from professional colleagues after defending the Affordable Care Act last year, and obviously disappointed at least one prominent observer in Shelby County v. Holder — the voting rights case — a few weeks ago.

This reputation is undeserved. Mr. Verrilli isn’t showy, but he is a deeply experienced and capable advocate who finds ways to make technical legal arguments that persuade a majority of justices. While he’s not inspiring, he’s often effective.

What are the arguments on either side of the case?

Hobby Lobby and Conestoga Wood Specialties' argument for not providing emergency contraception and IUD coverage to their employees can be boiled down to this: Because of the religious nature of our companies, we are entitled to religious freedom exemption from the Affordable Care Act's mandate because of the Religious Freedom Restoration Act — the same exemption that has been afforded to nonprofits with a religious nature. SCOTUSblog's Lyle Denniston has a good look at the nuanced details of this argument.

At the level of their greatest potential, the two cases raise the profound cultural question of whether a private, profit-making business organized as a corporation can “exercise” religion and, if it can, how far that is protected from government interference. The question can arise — and does, in these cases — under either the First Amendment’s Free Exercise Clause or under a federal law, the Religious Freedom Restoration Act, passed by Congress in 1993.

In a manner of speaking, these issues pose the question — a topic of energetic debate in current American political and social discourse — of whether corporations are “people.”  The First Amendment protects the rights “of the people,” and the 1993 law protects the religious rights of “persons.”  Do profit-making companies qualify as either?

Aside from whether corporations do have any religious rights, as such, the cases also raise the question whether the religious rights of their owners — real people, who undeniably can act according to their faith — are violated by the requirement that their companies obey the contraceptive mandate.  Ordinarily, in business law, corporations are separate from their owners, but the owners in these cases resist that notion, at least so far as the owners’ religious views actually shape the business of their companies.

No one doubts that the owners of the two companies have sincere religious objections to some forms of birth control or that their beliefs do counsel them to avoid any role in providing those services to their employees.  The companies and their owners do not have to convince the Court that that is what they believe — only whether that belief controls enforcement, or not, of the mandate.

The Obama administration's argument also focuses on how they believe the Religious Freedom Restoration Act should be applied to this case. Verrilli will argue that the federal government has never afforded for-profit corporations the religious protections Hobby Lobby says are being violated by the contraception mandate. Additionally, they focus on how employees would be affected by an exemption, and say these women are also entitled to protection for their freedom to choose their own health coverage. As Hobby Lobby argues that providing contraception coverage would be a burden for them, the federal government will argue that not covering these forms of contraception would be a burden on employees who don't necessarily share these companies' beliefs.

Speaking of those burdens, the Obama administration has a backup argument if the Court decides that for-profit corporations qualify for religious freedom exemptions. Pew Research has a good explanation for this prong of the government's argument:

Even if RFRA does apply, the government contends, the contraception mandate does not rise to the level of being a “substantial religious burden” (which is required if the law is to apply) because the companies are significantly removed from an employee’s decision to use contraception. After all, they point out, Hobby Lobby and Conestoga do not directly provide contraception services to their workers. Instead, they offer their employees health insurance that covers a huge array of medical services, including birth control. In addition, any decision to use birth control rests with the employees, not the insurance providers or the companies.

Finally, the government argues, the mandate advances a compelling government interest because it is part of a comprehensive reform of the nation’s health care system, and granting the companies an exemption would deprive some Americans of important benefits provided by that reform. In this case, many women would not receive free contraceptive services, thwarting an important public health goal for the government – that all women have adequate access to effective birth control. As for RFRA’s requirement that the mandate be enforced in the least restrictive way possible, the government argues that any alternative to the insurance mandate would mean upending the ACA’s health care model (which revolves around employment-based health insurance) and replacing it with something different, a highly impractical option, according to the government.

Many of the groups supporting the government's interpretation of this case also bring up what a decision in favor of Hobby Lobby would mean in the future. What other religious protections will corporations argue for?

The evolution of the Religious Freedom Restoration Act to become the foremost tool in the conservative legal toolkit — it has also featured prominently in cases around the country dealing with businesses' right to deny service to LGBT customers for same-sex weddings — has been a surprise to many of the legislators who crafted the law early during the Clinton administration, as MSNBC reported yesterday:

‘It was never intended as a sword as opposed to a shield,” said Rep. Jerry Nadler, one of the architects of RFRA in the House. “Once you went into the commercial sector, you couldn’t claim a religious liberty to discriminate against somebody. That never came up. It was completely obvious we weren’t talking about that.”

The vaunted left-right alliance on RFRA has fallen apart over such claims. “If anyone had ever come up with a scenario like what’s been proposed by Hobby Lobby, that coalition would have exploded like someone hitting a watermelon with a shotgun,” said Barry Lynn of Americans United for Separation of Church and State. “There would have never been a Religious Freedom Restoration Act.”

Eight-four amicus briefs have been filed for this case — which is a lot, and a testament to the importance of the impending decision and controversy surrounding this issue. These briefs, also known as friend-of-the-court briefs, are filed by individuals and organizations not affiliated with the case, but who have a vested interest in the case's outcome.

ABC News has a good roundup of each side's arguments for each of the big legal questions that need to be answered in the Hobby Lobby case.

How could the case be decided?

Here are the four things you should read to understand how this could all end.

Sam Baker at National Journal lays out all the possible and probable ways each side could lose. Because the lower federal courts were so schizophrenic on this case, things feel particularly up in the air. It all depends on 1) what the court thinks and 2. how big a decision they want to make.

Pew Research focuses a bit more on what the significance of any decision would be. Depending on how the justices decide, the shape of future religious freedom cases could change dramatically.

Lyle Denniston says one thing is for sure: "Whatever the Court decides, it will not decide the fate of the Affordable Care Act."

"The nation’s politics, and many of its legislatures (including Congress), are absorbed with debates over whether to keep the law, to amend it, to render it unenforceable, or to repeal it altogether. None of that depends upon the outcome of this case. The Court has not been asked to strike down any part of the law, and it almost certainly won’t volunteer to do so.  All that is at issue is who must obey the contraceptive mandate."

Are You There God? It's Me, Hobby Lobby

Everything you need to know about the high-stakes religious-freedom case that could redefine corporate personhood.

—By Stephanie Mencimer | Fri Mar. 21, 2014 3:00 AM PDT

On Tuesday, the US Supreme Court will hear arguments in Sebelius v. Hobby Lobby Inc., the most closely watched case of the year. The stakes are high. Thanks to novel legal arguments and bad science, a ruling in favor of the company threatens any number of significant and revolutionary outcomes, from upending a century's worth of settled corporate law to opening the floodgates to religious challenges to every possible federal statute to gutting the contraceptive mandate of the Affordable Care Act.

Hobby Lobby is a privately held, for-profit corporation with 13,000 employees. It's owned by a trust managed by the Green family, devout Christians who run the company based on biblical principles. They close their stores on Sundays, start staff meetings with Bible readings, pay above minimum wage, and use a Christian-based mediation practice to resolve employee disputes. The Greens are even attempting to build a Museum of the Bible in Washington, DC.

The Greens contend that the ACA's requirement that health insurance plans cover contraception will force them to choose between violating their religious beliefs or suffer huge financial penalties for violating the law. They don't object to covering all contraception, only the emergency contraceptive pills Plan B and Ella and intrauterine devices (IUDs), which they (erroneously) believe are abortifacients. But the Greens aren't the ones who'd be providing the health insurance with contraceptive coverage. Their corporation, Hobby Lobby, would be.

So in September 2012, Hobby Lobby sued the US Department of Health and Human Services, challenging the contraceptive mandate on the grounds that it unconstitutionally and substantially burdens the company's religious beliefs. The company is asking the court to find that it has the same religious-freedom rights as a church or an individual, a finding no American court has ever made.

"By being required to make a choice between sacrificing our faith or paying millions of dollars in fines, we essentially must choose which poison pill to swallow,” David Green, Hobby Lobby's founder and CEO, said in a press release when the case was filed. "We simply cannot abandon our religious beliefs to comply with this mandate."

On many levels, the Hobby Lobby case is a mess of bad facts, political opportunism, and questionable legal theories that might be laughable had some federal courts not taken them seriously. Take for instance Hobby Lobby's argument that providing coverage for Plan B and Ella substantially limits its religious freedom. The company admits in its complaint that until it considered filing the suit in 2012, its generous health insurance plan actually covered Plan B and Ella (though not IUDs). The burden of this coverage was apparently so insignificant that God, and Hobby Lobby executives, never noticed it until the mandate became a political issue.

The most well-publicized and controversial element of the case is Hobby Lobby's assertion that a for-profit corporation can have the constitutionally protected right to the free exercise of religion. It's a strange notion, but the court opened the door to this argument when it ruled in Citizens United that a corporation has First Amendment rights. So now the justices will have to consider whether corporations can pray, believe in an afterlife, and thus, be absolved of ACA's contraception mandate. But that's hardly the only thorny issue the court has to grapple with.

For Hobby Lobby to prevail, the company has to, among other things, meet what's known as the Sherbert test. It requires plaintiffs in religious-freedom cases to first show that their religious beliefs are sincere, and then prove that a government regulation or law poses a substantial burden on those beliefs. Given those criteria, a skeptic might wonder how burdensome the mandate really is for Hobby Lobby when, until just recently, it was mostly in compliance with the law.

The fact that Hobby Lobby once covered the drugs it now objects to is "evidence that these cases are part of a broader effort to undermine the Affordable Care Act, and push new legal theories that could result in businesses being allowed to break the law and harm others under the guise of religious freedom," says Gretchen Borchelt, senior counsel and director of state reproductive health policy at the National Women's Law Center.

Motives aside, theoretically the court in Hobby Lobby is being asked to make an entirely subjective judgment as to the sincerity of a plaintiff's religious beliefs and whether a government regulation poses a "substantial burden" on them. Such things aren't easily measured, and doing so puts the courts at risk of passing judgment on the religious beliefs themselves, a big constitutional no-no. That's why back in 1990 the court abandoned the Sherbert test for something more straightforward: Is the law generally applicable or does it single out a specific religious belief for punishment?

In Employment Division v. Smith, the court said it was okay for the state of Oregon to deny unemployment benefits to a couple of counselors at a drug rehab program who'd been fired for using peyote, which was illegal at the time. As members of a Native American church, they argued that denying them benefits violated their right to practice their religion by using peyote. Justice Antonin Scalia, who wrote the majority opinion, wasn't buying it. He wrote that the Oregon law was constitutional because it didn't single out any particular religious practice. It applied to everyone. He wrote:

The rule respondents favor would open the prospect of constitutionally required religious exemptions from civic obligations of almost every conceivable kind—ranging from compulsory military service to the payment of taxes to health and safety regulation such as manslaughter and child neglect laws, compulsory vaccination laws, drug laws, and traffic laws; to social welfare legislation such as minimum wage laws, child labor laws, animal cruelty laws, environmental protection laws, and laws providing for equality of opportunity for the races.

If Scalia had had the last word on this subject, the court might not even be considering Hobby Lobby. For this case and many of its potentially wide-ranging ramifications we have Congress and Bill Clinton to thank.

The Supreme Court ruling in Smith outraged members of Congress, who in 1993 passed the Religious Freedom and Restoration Act (RFRA), which Clinton signed into law. That act forced the court to once again look at things like religious sincerity and to try to measure how much a government mandate burdens any one religious belief—something courts generally don't like to do. "Courts are wary of scrutinizing sincerity of claims," says Caroline Mala Corbin, a professor at the University of Miami law school. "They're worried that it will bleed into judgment of the religious belief itself. And if there's one thing courts don't want to do and aren't allowed to do under the Establishment Clause is to pass judgment about people's religious beliefs."

That's why Corbin thinks the court will steer clear of the sincerity question. Even the government hasn't touched it. As Lori Windham, a senior counsel for the Becket Fund, which is representing Hobby Lobby, says, "Neither the government nor the courts have disputed the sincerity of the Green's objections to these drugs and devices."

But in the Hobby Lobby case, there might be a good reason for the court to take a closer look at whether this legal challenge is politically, rather than religiously, motivated. Not only had the company never objected to covering the kinds of birth control that are now central to its lawsuit, but the reason Hobby Lobby now balks at covering these forms of contraception is based on a false premise—one the court will have to accept as true in order to find in Hobby Lobby's favor.

The company argues that emergency contraception pills, such as Ella and Plan B, destroy fertilized eggs by interfering with implantation in the uterus. Hobby Lobby's owners consider this abortion. But the pills don't work that way. When Plan B first came on the market in 1999, its mechanism for preventing unplanned pregnancies wasn't entirely clear. That's why the FDA-approved labeling reflected some uncertainty and said that the pills "theoretically" prevent pregnancy by interfering with implantation. Since then, though, there has been a lot of research on how these pills work, and the findings are definitive: They prevent pregnancy by blocking ovulation. In fact, they don't work once ovulation has occurred. As Corbin recently wrote in a law review article, "Every reputable scientific study to examine Plan B's mechanism has concluded that these pills prevent fertilization from occurring in the first place…In short, Plan B is contraception."

Labels on these products have been updated in Europe to reflect the science, and the Catholic Church in Germany dropped its opposition to local Catholic hospitals providing emergency contraception to rape victims after reviewing the evidence. The science is so clear, in fact, that even Dennis Miller, an abortion foe and director of the bioethics center at the Christian Cedarville University, concluded that emergency contraception drugs don't cause abortions. Last year, he told Christianity Today. "[O]ur claims of conscience should be based on scientific fact, and we should be willing to change our claims if the facts change." (IUDs generally work like spermicide, preventing conception.)

Yet the Becket Fund's Windham insists that the question of the science is not before the court. So basically, the Hobby Lobby case requires the court to decide whether a corporation has sincere religious beliefs that would be compromised by having its health plan cover the contraception that it once covered because it believes that contraception causes abortions, even when it doesn't. Got that?

Of course, the case isn't just about Hobby Lobby. The Supreme Court is using it to address dozens of similar lawsuits by other companies that, unlike Hobby Lobby, object to all forms of contraception. But the inconvenient set of facts here are just one reason why the case hasn't garnered a lot of support outside the evangelical community. Many religious people are uneasy with the idea of corporations being equated with a spiritual institution. At a recent forum on the case sponsored by the American Constitution Society, the Mormon legal scholar Frederick Gedicks, from Brigham Young University, said he was offended by the notion that selling glue and crepe paper was equivalent to his religious practice. "I'm a religious person, and I think my tradition is a little different from an arts and craft store," he said.

Women's groups fear a ruling that would gut the ACA's contraceptive mandate. The business community, meanwhile, doesn't want to see the court rule that a corporation is no different from its owners because it would open up CEOs and board members to lawsuits that corporate law now protects them from, upending a century's worth of established legal precedent.

No one seems to really have a sense of how the court might rule. On one side, court watchers have speculated that with five six Catholics on the bench, Hobby Lobby has a decent shot of prevailing. But then again, one of those Catholics, Chief Justice John Roberts, is also sensitive to the interests of corporate America. He seems unlikely to do anything that might disrupt the orderly conduct of business in this country and make the US Chamber of Commerce unhappy, as a victory for Hobby Lobby could. Scalia is an ardent abortion foe, but his view of Native American peyote users might incline him to find for the government.

Finding a reasonable way out of this case won't be easy. The litany of bad outcomes has some legal scholars rooting for what might be called "the Lederman solution"—a punt. Georgetown law professor Martin Lederman has suggested that the lower courts have misread the contraceptive-mandate cases by assuming firms such as Hobby Lobby have only two choices: provide birth control coverage or pay huge fines to avoid violating their religious beliefs. He argues that while the ACA requires individuals to purchase health insurance, it doesn't require employers to provide it. If companies choose to do so then the insurance companies must cover contraception without co-pays. Hobby Lobby and the other companies currently suing the Obama administration can resolve their problems by simply jettisoning their health insurance plans and letting their employees purchase coverage through the exchanges.

An employer that drops its health plan would have to pay a tax to help subsidize its employees' coverage obtained through the exchange or Medicaid, but this option is actually far cheaper than providing health insurance. And if a company doesn't even have to provide insurance, much less a plan that covers contraception, Hobby Lobby doesn't have much of a case that the ACA burdens its free exercise of religion.

Lederman's analysis gives the court an easy out in Sebelius v. Hobby Lobby, allowing it to avoid the dicey questions of whether corporations have religious-freedom rights, whether scientific ignorance is a religious belief—or even whether the plaintiff is sincerely religious or simply part of a larger Republican-led political effort to kill off Obamacare.

Religious exemptions — a guide for the confused
· BY EUGENE VOLOKH
· March 24 at 7:32 am

The Hobby Lobby case is about to be argued this week, so talk of religious exemptions is in the air. But what exactly is the law here, even beyond the particular details of Hobby Lobby? When can religious objectors go to court to get exemptions from generally applicable laws (whether drug laws, employment regulations, driver’s license photograph requirements, or whatever else)?Glad you asked! There’s no simple answer, but here are a few commonly asked specific questions, with answers that can help you navigate the complexity.

1. What’s with religious people getting exemptions? I thought the Supreme Court said that wasn’t required. For most of American history, courts generally didn’t see the Free Exercise Clause as requiring exemptions for religious objectors. But in Sherbert v. Verner (1963), the Supreme Court said that such exemptions were presumptively required, unless the government could show that denying the exemption was necessary to serve a compelling government interest.

Then, in Employment Division v. Smith (1990), the Supreme Court changed its mind, by a 5-to-4 vote. The Free Exercise Clause, the court held, basically just banned intentional discrimination against a particular religion or religious people generally. With a few exceptions (such as for churches’ decisions about choosing their clergy), religious objectors had to follow the same laws as everyone else, at least unless the legislature specifically created a religious exemption.

The lineup in that ruling, by the way, was interesting: conservative Justice Antonin Scalia joined by conservative Justice William Rehnquist, moderate conservative Justice Anthony Kennedy, moderate Justice Byron White, and moderate liberal Justice John Paul Stevens voted for the nondiscrimination rule. Moderate conservative Justice Sandra Day O’Connor — joined by liberal Justices William Brennan, Thurgood Marshall and Harry Blackmun —  disagreed, and wanted to preserve the Sherbert constitutional exemption regime.

But wait. Congress didn’t agree with Smith, and so it enacted — by a nearly unanimous vote — the Religious Freedom Restoration Act of 1993, which gave religious objectors a statutory right to exemptions (again, unless the government could show that denying the exemption was necessary to serve a compelling government interest). In City of Boerne v. Flores (1997), the court said this exceeded  congressional power over the states, but RFRA — pronounced “riffra” — remains in effect for the federal government.

Moreover, since 1990, 17 states enacted similar “state RFRAs” that government state and local governments. One state (Alabama) enacted a constitutional amendment that did the same. Eleven states’ courts interpreted their state constitutions’ religious freedom clauses as following the 1963-1990 Sherbert model. And one state’s high court (in New York) interpreted the state constitution as applying a less protective religious exemption regime, somewhere between the old Sherbert approach and the Smith approach. Here’s a map of how the law works in the states today:
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Quite the crazy quilt, but that’s life in our federal republic.

2. Now for a question from the other side: Well, duh. Of course religious objectors are entitled to exemptions. What part of “the free exercise [of religion]” don’t you understand? “The” and maybe “free exercise.” The First Amendment doesn’t say that religious objectors are entitled to exemptions; it refers to “the free exercise [of religion],” which seems to suggest a preexisting legal concept of “free exercise” that the Framers understood as being secured. What “the free exercise” meant at the time is a hotly debated issue — see Scalia’s and O’Connor’s dueling opinions in Flores.

And beyond this, “the free exercise [of religion]” can’t mean freedom to do whatever your religion commands. What if it commands murder of blasphemers? Theft? Statutory rape? Complete exemption from all taxes paid to a government that supports, for instance, abortion or war or blasphemy? That’s why even those justices who support constitutional exemptions don’t really read the Free Exercise Clause as protecting all worship. They carve out an exemption for “compelling government interests” — an exception that isn’t in the constitutional text.

3. I get that — indeed, I’m against religious exemptions, because they discriminate in favor of religion. Isn’t such discrimination forbidden?  That’s a perfectly sensible argument, especially given the court’s Establishment Clause cases, which sometimes say that the government may not favor the religious over the nonreligious. And some statutes — such as the conscientious objector exemption from the draft, and Title VII’s requirement of religious accommodation by employers (including private employers) — have been read as protecting secular conscientious objectors as well as religious objectors.

But in Cutter v. Wilkinson (2005), the court seemed to unanimously accept the notion that, when it comes to exemptions from generally applicable laws, the government may often create such exemptions only for religious objectors. And such religious objector exemptions have been a longstanding tradition throughout American history. So while any exemptions have to be available to all denominations that have a particular belief — a sacramental wine exemption from an alcohol ban, for instance, can’t apply only to Catholics and not Jews — they can probably be given just to religious objectors and not to those who have nonreligious reasons.

4. But this way lies anarchy! What’s to stop people from using RFRAs to claim religious exemptions from human sacrifice laws? From bans on race discrimination in employment? From all taxes? From all drug laws?  Remember, RFRAs don’t mean that religious objectors always prevail — the government may still deny exemptions when necessary to serve a compelling government interest.

Moreover, in practice that “compelling interest” test has been read in a pretty government-friendly way in religious exemption cases. (The same language in other cases, such as those involving content-based speech restrictions or race discrimination, has been read in a much more demanding way.) Basically, courts grant exemptions if it looks like the exemptions won’t be too burdensome on the government or on others, and deny exemptions if it looks like the exemptions will be too burdensome.

Here’s how Chief Justice John Roberts put it in Gonzales v. O Centro Espírita Beneficente União do Vegetal (2006), a case in which the court unanimously held in favor of a religious exemption from a ban on a particular hallucinogen called hoasca:

We have no cause to pretend that the task assigned by Congress to the courts under RFRA is an easy one. Indeed, the very sort of difficulties highlighted by the Government here were cited by this Court in deciding that the approach later mandated by Congress under RFRA was not required as a matter of constitutional law under the Free Exercise Clause.

But Congress has determined that courts should strike sensible balances, pursuant to a compelling interest test that requires the Government to address the particular practice at issue. Applying that test, we conclude that the courts below did not err in determining that the Government failed to demonstrate, at the preliminary injunction stage, a compelling interest in barring the UDV’s sacramental use of hoasca.

5. So judges get to choose which laws religious objectors have to follow and which they don’t. That can’t be right. Again, a perfectly sensible argument. Indeed, many states haven’t enacted RFRAs, maybe partly for this very reason.

But the legislatures that have enacted RFRAs disagreed, and required judges to make such decisions. That’s the law in those states (and, as to federal statutes, too, since Congress has enacted a federal RFRA).

And remember that Anglo American judges have long in effect made law, using similarly subjective policy choices. The law of contracts, torts, property, civil procedure, evidence, family relations, and even criminal law have historically been created by judges (that’s what “common-law” decisionmaking generally means).

To be sure, starting in the 1800s, legislatures started enacting more and more statutes. Indeed, some areas of the law are now largely controlled by legislatures, and judges only make narrow decisions along the borders. But a lot of law (such as contract law and tort law) continues to be made by judges — subject to modification by the legislature, if the legislators disagree with courts.

RFRAs essentially tell judges to similarly develop the law of religious exemptions. And, as with common law, these exemptions are subject to legislative revision.

For instance, say that a court uses a state RFRA to says that landlords are free not to rent to unmarried couples, or same-sex couples, if the landlords have religious objections to such behavior. Denying the exemption, the court concludes, isn’t necessary to serve what the court sees as a compelling government interest. If the legislature disagrees — maybe thinking that there is indeed an inherently compelling interest in equal treatment in housing without regard to marital status or sexual orientation — the legislators can come back and amend the RFRA to exclude the exemption. Courts have the first word on whether to grant exemptions under RFRAs, but not the last.

6. But a lot of the religious exemption claims I hear about don’t have any real support in the Bible, or any other religious work. Even many of the objector’s coreligionists don’t agree with him. And the claim doesn’t even make logical sense; the objector says one thing is a mortal sin, but something else that’s just like it is just fine. That’s just people making stuff up.
The American law of religious exemptions is individualistic. The right to a religious exemption belongs to a particular religious believer because of his sincere religious beliefs, whatever they might be.

Small denominations are protected, to the same degree as large denominations. The same is true for dissenting groups within denominations. It’s even true for idiosyncratic religious believers. One doesn’t need a note from one’s priest to prevail in a religious exemption case.

Moreover, American courts are constitutionally forbidden from determining what the Bible — or any other religious work — really means. Courts are forbidden from determining whether a belief is reasonable. (Many religious beliefs are seen as unreasonable by members of other religions, and are often not founded in “reason” even from the perspective of those who hold them.) Courts are forbidden from determining whether a belief is internally consistent, or whether the lines that a religious believer draws make sense. Thus, consider the Supreme Court’s opinion in Thomas v. Review Bd. (1981), where a Jehovah’s Witness’s exemption claim was based on his objection to working in war production (some paragraph breaks changed):

The [lower] court also appears to have given significant weight to the fact that another Jehovah’s Witness had no scruples about working on tank turrets …. Intrafaith differences of that kind are not uncommon among followers of a particular creed, and the judicial process is singularly ill equipped to resolve such differences …. [Protection] is not limited to beliefs which are shared by all of the members of a religious sect….

[I]t is not within the judicial function and judicial competence to inquire whether the petitioner or his fellow worker more correctly perceived the commands of their common faith. Courts are not arbiters of scriptural interpretation….

[A religious-exemption case is also] not to turn upon a judicial perception of the particular belief or practice in question; religious beliefs need not be acceptable, logical, consistent, or comprehensible to others …. The [lower] court found [claimant’s willingness to help produce steel, even when it is a raw product to be used in arms, but not tank turrets] inconsistent with Thomas’ stated opposition to participation in the production of armaments. But … Thomas drew a line, and it is not for us to say that the line he drew was an unreasonable one.

Of course, an objector can win only if his religious beliefs are sincerely held. But if the objector’s religious beliefs are sincere, it doesn’t matter whether courts think they are unreasonable, unusual, or unconnected with Scripture. Court should treat minority and dissenting beliefs on par with standard mainstream Muslim, Jewish, Baptist, Methodist, etc. beliefs.

Of course, the claimant could lose even if his religious belief is sincere. The religious exemption I discuss don’t provide absolute protection; see item 4 above. An objector’s claim may be defeated by a showing that it would unavoidably undermine compelling government interests. But the claim shouldn’t be defeated by a showing that many of the claimant’s ostensible coreligionists don’t share the claimant’s beliefs.

7. Does that mean that religious objectors can just stop any government program they think is religiously wrong, at least if the program isn’t “necessary to serve a compelling government interest”? No, because the objectors must also show that the program “substantially burdens” their beliefs, which basically means that

· the program requires people to do something that “is forbidden by [their] faith,”

· the program requires people not to do something that is required by their faith,

· the program requires that people violate their religious beliefs in order to get important benefits (such as unemployment compensation).

What’s not a substantial burden? A few examples:

· “[T]o the extent that imposition of a generally applicable tax merely decreases the amount of money appellant has to spend on its religious activities, any such burden is not constitutionally significant.” Requiring someone to pay a tax that he thinks it sinful to pay is thus a substantial burden, though one that the Court has said is permissible because denying the exemption is necessary to serve a compelling government interest. But in the absence of such a religious belief in the impropriety of paying the tax, there is no substantial burden.

· The interference with religious practices caused by the government’s diminishing the privacy offered to American Indian religious sites on government land doesn’t count as a substantial burden.

· The interference caused by the government’s referring to a person using a social security number, which the person or her parents believe will “‘rob the spirit’ of [the person] and prevent her from attaining greater spiritual power.”

So, at a rough cut, if the law is requiring you — or pressuring you, on pain of lost rights or benefits — to violate your felt religious beliefs, that’s a “substantial burden” on you. It doesn’t mean you’ll win under a RFRA, because the government can still show that denying the exemption is necessary to serve a compelling interest. But it does mean the government has to make such a showing.

Things that are outside the scope of this discussion, though they are very interesting: (1) We’ve only discussed when people can go to court to get exemptions from generally applicable laws. People can also go to the legislature to get such exemptions, and legislatures have granted many such exemptions — consider the conscientious objector exemption from the draft (though it’s applicable to nonreligious conscientious objectors, too), the clergy-penitent privilege not to testify, various exemptions from tax law (though these are generally applicable to nonreligious nonprofits, too), and more.
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I. BACKGROUND ON CONSTITUTIONAL INTERPRETATION:

At the core of the abortion controversy is a fundamental difference of opinion over what federal judges should or should not do, but also, how the Constitution should be interpreted and analyzed. We talked about this at the beginning of the semester, but it’s worth going over and applying it to the issue of the “right of privacy.”

Originalists or “conservatives” tend to believe the following: 
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4. The Constitution creates a democracy, where the people, through their representatives, make laws for the common good. This is the fundamental source of all decisions and all power in the United States. As a result, federal judges should be wary of striking down laws and making a “power grab” in areas where they have no business.

5. The Constitution has survived all these years because the document itself is soundly written. Judges should be wary of becoming too “creative” with the text of the document. Otherwise, any federal judge can read in pretty much any new “right” wherever they see fit. This would make the Constitution a “rubber document” that can be molded and shaped according to the political leanings of judges, and that is inappropriate.

6. When looking to interpret the Constitution, it’s important to understand what the framers who wrote the document had in mind, or what was accepted at the time. Understanding their thoughts helps us understand what the document means and how it should be interpreted. 

Non-originalists or “liberals” tend to believe the following: 

4. The Constitution, though it creates a democracy, sets aside certain rights in the Bill of Rights and the other amendments of the Constitution that are beyond the reach of voting. These rights apply both to the federal government and the state governments.

5. Thought the Constitution is soundly written and has lasted all of these years, the job of federal judges is, as Chief Justice John Marshall said in Marbury v. Madison, “to say what the law (the Constitution) is.” This power of judicial review established in Marbury gives judges the right to interpret how far certain rights go, what they mean as the country changes and modernizes, and what the rights mean given certain controversies that come up. They are free to do this, without worrying about running for election (they are appointed for life), having their salaries cut, or being impeached for their political views (neither of which can happen). This is why there is an independent judiciary. 

6. When looking to interpret the Constitution, the intent of the framers, though important, is not the sole determinant of what is or is not constitutional. Times change, and one of the jobs of federal judges is to apply the rights guaranteed by the Constitution to modern times and modern disputes.
II. ORIGINS OF THE “RIGHT OF PRIVACY”: 

Historically, the concept (right of privacy) first appeared in 1890 in a Harvard Law Review article by Samuel Warren and Louis Brandeis. They used the term in proposing a new tort -- the invasion of privacy -- in their complaint about how the press was printing lurid accounts of the social activities of the Warrens, a prominent Boston family. They distinguished it from injury to reputation on grounds that invasion of privacy was a deeper harm, one that damaged a person's sense of their own uniqueness, independence, integrity, and dignity, making the astonishing claim (for 1890) that privacy was a personal, not a property, right.

Forty years later, Louis Brandeis, as a Supreme Court justice, expressed opinions that reflected the ideas in his 1890 article with Samuel Warren. For example, Justice Brandeis wrote a vigorous dissent in the case of Olmstead v. U.S. 277 U.S. 438 (1928) which upheld the right of Elliot Ness and his untouchables to wiretap the telephone lines of bootleggers as long as it was done at a point between the defendant's homes and their offices. Let's take a look at some of the passages (paraphrased) in this famous dissent:

"The makers of our Constitution understood the need to secure conditions favorable to the pursuit of happiness, and the protections guaranteed by this are much broader in scope, and include the right to life and an inviolate personality -- the right to be left alone -- the most comprehensive of rights and the right most valued by civilized men. The principle underlying the Fourth
 and Fifth
 Amendments is protection against invasions of the sanctities of a man's home and privacies of life. This is a recognition of the significance of man's spiritual nature, his feelings, and his intellect. Every violation of the right to privacy must be deemed a violation of the Fourth Amendment. Now, as time works, subtler and more far-reaching means of invading privacy will become available to the government. The progress of science in furnishing the government with the means of espionage is not likely to stop with wiretapping. Advances in the psychic and related sciences may bring means of exploring beliefs, thoughts and emotions. It does not matter if the target of government intrusion is a confirmed criminal. If the government becomes a lawbreaker, it breeds contempt for law. It is also immaterial where the physical connection of the wiretap takes place. No federal official is authorized to commit a crime on behalf of the government." (Justices HOLMES and STONE also dissenting, agreeing with Justice BRANDEIS)

NOTE: Soon after Justice Brandeis mentioned the “right of privacy” in his dissent from Olmstead, the Supreme Court began adopting the idea of the “right of privacy” using, not the Fourth and Fifth Amendments, as Justice Brandeis had, but by using the Due Process Clause of the Fourteenth Amendment of the Constitution. That Amendment reads: 

“nor shall any State deprive any person of life, liberty, or property, without due process of law.”

This amendment, passed in the wake of the Civil War, makes sure that the states (including the uppity South) guarantees certain rights to its citizens (most importantly the slaves freed after the war). The Due Process Clause has been interpreted in two different ways: 

1. Procedural Due Process: This means that if a state wants to take away your life, liberty or property, you need “due process” a fair procedure (a trial) that allows you to defend yourself fairly.

2. Substantive Due Process: Some justices, instead of focusing on the words “due process” have focused on the word “liberty” in this amendment. They asked themselves, “A state can’t take away a person’s liberty without due process. . .but the liberty to do what? What liberties do people have that a state can’t take away?” Using this one word, “liberty,” justices have crafted certain rights that don’t seem to exist in the text of the Constitution. Some think this is a creative use of the words of the Constitution. . .while others think it’s an example of a judicial “power grab” that is inappropriate. As you look at the following cases, ask yourself if you think Americans have a fundamental right to the following things, using the Due Process Clause as their basis.

III. Birth Control and Reproduction
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1. Buck v. Bell (1927): Carrie Buck was a feeble minded woman who was committed to a state mental institution. Her condition had been present in her family for the last three generations. A Virginia law allowed for the sexual sterilization of inmates of institutions to promote the "health of the patient and the welfare of society." Before the procedure could be performed, however, a hearing was required to determine whether or not the operation was a wise thing to do. Did the Virginia statute, which authorized sterilization, deny Buck the right to due process of the law and the equal protection of the laws as protected by the Fourteenth Amendment? 

· POINT: _______________________________________________________________________________
2. Skinner v. Oklahoma (1942): Oklahoma's Criminal Sterilization Act allowed the state to sterilize a person who had been convicted three or more times of crimes "amounting to felonies involving moral turpitude." 
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Did the Act violate the Due Process and Equal Protection Clauses of the Fourteenth Amendment? 

· POINT: _______________________________________________________________________________
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3. Griswold v. Connecticut (1965): Griswold was the Executive Director of the Planned Parenthood League of Connecticut. Both she and the Medical Director for the League gave information, instruction, and other medical advice to married couples concerning birth control. Griswold and her colleague were convicted under a Connecticut law which criminalized the provision of counseling, and other medical treatment, to married persons for purposes of preventing conception. Does the Constitution protect the right of marital privacy against state restrictions on a couple's ability to be counseled in the use of contraceptives? 
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· POINT: ________________________________________________________________
4. Eisenstadt v. Baird (1972): William Baird gave away Emko Vaginal Foam to a woman following his Boston University lecture on birth control and over-population. Massachusetts charged Baird with a felony, to distribute contraceptives to unmarried men or women. Under the law, only married couples could obtain contraceptives; only registered doctors or pharmacists could provide them. Baird was not an authorized distributor of contraceptives. Did the Massachusetts law violate the right to privacy acknowledged in Griswold v. Connecticut and protected from state intrusion by the Fourteenth Amendment? 
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· POINT: _______________________________________________________________________________
IV. Family relations, parenting and education:

1. Meyer v. Nebraska (1923): Nebraska, along with other states, prohibited the teaching of modern foreign languages to grade school children. Meyer, who taught German in a Lutheran school, was convicted under this law.  Does the Nebraska statute violate the Fourteenth Amendment's Due Process clause? 

· POINT: _______________________________________________________________________________
2. Pierce v. Society of Sisters (1925): The Compulsory Education Act of 1922 required parents or guardians to send children between the ages of eight and sixteen to public school in the district where the children resided. The Society of Sisters was an Oregon corporation which facilitated care for orphans, educated youths, and established and maintained academies or schools. This case was decided together with Society of Sisters v. Hill Military Academy. Did the Act violate the liberty of parents to direct the education of their children? 
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· POINT: _______________________________________________________________________________
3. Wisconsin v. Yoder (1972): Jonas Yoder and Wallace Miller, both members of the Old Order Amish religion, and Adin Yutzy, a member of the Conservative Amish Mennonite Church, were prosecuted under a Wisconsin law that required all children to attend public or private schools until age 16. The three parents refused to send their children to such schools after the eighth grade, arguing that high school attendance was contrary to their religious beliefs. Did Wisconsin's requirement that all parents send their children to school at least until age 16 violate the First Amendment by criminalizing the conduct of parents who refused to send their children to school for religious reasons? 
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· POINT: _______________________________________________________________________________

4. Moore v. East Cleveland (1977): East Cleveland's housing ordinance limited occupancy of a dwelling unit to members of a single family. Part of the ordinance was a strict definition of "family" which excluded Mrs. Inez Moore who lived with her son and two grandsons. Did the housing ordinance violate the Due Process Clause of the Fourteenth Amendment? 

· POINT: _______________________________________________________________________________
5. Troxel v. Granville (2000): During Tommie Granville and Brad Troxel's relationship, which ended in 1991, they had two daughters. Until Brad's suicide in 1993, Brad's parents Jenifer and Gary Troxel, the paternal grandparents, had regularly seen their granddaughters on weekends. However, after Brad's suicide, Granville informed the Troxels that she wished to reduce their visitation time to one short visit per month. The Troxels filed suit for the right to visit their grandchildren, under section 26.10.160(3) of the Revised Code of Washington, which permits "any person" to petition for visitation rights "at any time" and authorizes state superior courts to grant such rights whenever visitation may serve a child's best interest. Granville did not oppose the petition outright but did oppose the amount of visitation time sought by the Troxels. Subsequently, a Washington Superior Court ordered more visitation than Granville desired. On appeal, the Washington Court of Appeals reversed that decision, holding that non-parents lacked standing to sue under the statute. In affirming, the Washington Supreme Court ruled that the statute unconstitutionally interfered with parents' right to rear their children. Does the Washington statute, which allows any person to petition for a court-ordered right to see a child over a custodial parent's objection if such visitation is found to be in the child's best interest, unconstitutionally interfere with the fundamental right of parents to rear their children? 

· POINT: _______________________________________________________________________________
V.  Marriage Issues:
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1. Loving v. Virginia (1967): In 1958, two residents of Virginia, Mildred Jeter, a black woman, and Richard Loving, a white man, were married in the District of Columbia. The Lovings returned to Virginia shortly thereafter. The couple was then charged with violating the state's antimiscegenation statute, which banned inter-racial marriages. The Lovings were found guilty and sentenced to a year in jail (the trial judge agreed to suspend the sentence if the Lovings would leave Virginia and not return for 25 years). Did Virginia's antimiscegenation law violate the Equal Protection Clause of the Fourteenth Amendment? 

· POINT: _______________________________________________________________________________
2. Zablocki v Redhail (1978): In this case, the plaintiff attacked a Wisconsin law which required that any parent who was under court order to support a minor not in his custody meet two requirements before being permitted to marry: (1) payment of all court ordered support; (2) a demonstration that the child was not currently, and was not likely to become, a public charge (i.e., supported by welfare). The plaintiff attacked the statute on both equal protection and substantive due process grounds. Does this statute violate the plaintiff’s right to marry?

· POINT: _______________________________________________________________________________
3. Turner v Safley (1987): A regulation in the state of Missouri prevented prison inmates from marrying only with the permission of the superintendent of the prison, and provides that such approval should be given only "when there are compelling reasons to do so." Is this a violation of inmates’ right to marry?

· POINT: _______________________________________________________________________________
VI. Gay Rights
1. Bowers v. Hardwick (1986): Michael Hardwick was observed by a Georgia police officer while engaging in the act of consensual homosexual sodomy with another adult in the bedroom of his home. After being charged with violating a Georgia statute that criminalized homosexual sodomy, Hardwick challenged the statute's constitutionality in Federal District Court. Following a ruling that Hardwick failed to state a claim, the court dismissed. On appeal, the Court of Appeals reversed and remanded, holding that Georgia's statute was unconstitutional. Georgia's Attorney General, Michael J. Bowers, appealed to the Supreme Court and was granted certiorari. Does the Constitution confer a fundamental right upon homosexuals to engage in consensual sodomy, thereby invalidating the laws of many states which make such conduct illegal? 

· POINT: _______________________________________________________________________________
2. Baker v State of Vermont (Supreme Court of Vermont, 1999): In 1999, the Vermont Supreme Court in Baker v State considered a closely-watched challenge to that state's laws denying same-sex partners the benefits of marriage.  In this case, a gay couple sued the state, alleging that the denial of state benefits to homosexual couples violated the state constitution’s equal protection clause. Is denying gay couples the benefits of marriage a violation of equal protection? 

· POINT: _______________________________________________________________________________
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NOTE: Massachusetts' Supreme Judicial Court Okays Gay Marriage: The Supreme Judicial Court of Massachusetts, on November 19, 2003, ruled that the state "failed to identify any constitutionally adequate reason" to deny gay persons the right to marry and that the state's ban on same-sex marriage violated the state's constitution.  The Court, in its fifty-page 4 to 3 ruling, gave the state legislature 180 days to "take such action as it may deem appropriate in light of this opinion."  Because the case, Goodridge v Department of Public Health, was decided on state constitutional grounds, there is no federal issue for appeal to the U. S. Supreme Court.     

NOTE II: Since the Vermont and Massachusetts court decisions, there has been a flurry of activity regarding same sex marriage in the United States. Here’s a capsule summary of what’s happened since (as of July, 2009):
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In Massachusetts (11/03), Connecticut (10/08), and Iowa (4/09), same-sex marriage is legal and currently performed. All of these are the result of court decisions. (CT later passed a law legalizing same sex marriage (4/09).
· In Vermont, same-sex marriages will begin on September 1, 2009. This was the first state to legalize same sex marriage due to legislation, not court action. The governor of the state (Jim Douglas) refused to sign the bill, but the legislature overrode his veto.
· In Maine, same-sex marriages will begin on or around September 14, 2009, pending a people's veto. A vote on the issue is expected on the ballot for November. This was the result of legislation that passed the house/senate and signed by the governor.
· In New Hampshire, same-sex marriages will begin on January 1, 2010. Again, legislation, signed by governor. 
· In California, same-sex marriages were performed between June 16, 2008 and November 4, 2008. The marriages that were performed during this period are still recognized. (The CASC issued a decision in May of 2008 that legalized same sex marriage, but a constitutional amendment (Proposition 8) was passed by the citizens of California (52%-48%) on Election Day 2008. This amendment restricted the definition of marriage in the state to be only between men and women in California. I was challenged in court, but the CASC upheld it on 5/26/09). A federal lawsuit regarding Proposition 8 was filed in May of 2009, arguing a violation of the Equal Protection Clause and the DPC of the 14th Amendment.
· In New York and Washington, D.C., same-sex marriages from other states or foreign countries are recognized but not performed. 

NOTE III: All of these are state cases. . .but what about a federal right to marry? Currently there is no such thing as a constitutional right for same sex couples to marry (a la Loving). In fact, there is a federal law, the Defense of Marriage Act, passed in 1996, that states the following:

· No state (or other political subdivision within the United States) needs to treat a relationship between persons of the same sex as a marriage, even if the relationship is considered a marriage in another state. 

· The federal government defines marriage as a legal union exclusively between one man and one woman. 

Because of this law, same sex couples, even if they are married legally in a state like Iowa, cannot (1) move to another state and have their marriages automatically recognized, and (2) get federal marriage benefits that male/female married couples are granted when they marry. Currently there are two lawsuits that have been filed to challenge the constitutionality of DOMA: Smelt v. US (filed 3/09 in California) and Commonwealth v. US Dept. of Health and Human Services (filed by the Attorney General of Massachusetts, July 2009). Another suit, Gill et al. v. Office of Personnel Management et al., was filed in March of 2009 specifically over the denial of federal benefits to spouses under DOMA.
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NOTE IV: The USSC has addressed the issue of same sex marriage. . .somewhat. In 1972, the Court received a petition for certiorari (a request for a hearing) in the case of Baker v. Nelson, a Minnesota case involving same sex marriage. In that case, the Minnesota SC ruled that Minnesota’s definition of marriage as male/female only did not violate the US Constitution and that Loving’s “right to marry” did not apply to same sex marriages. When the US Supreme Court received the petition, it dismissed the case "for want of a substantial federal question." Unlike a denial of certiorari, a dismissal for want of a substantial federal question constitutes a decision on the merits of the case, and as such, is binding precedent on all lower Federal Courts. Baker is binding precedent and unless overruled by the United States Supreme Court, it remains that way. As such Baker establishes that a State's decision regarding the permissibility of same-sex marriage does not offend the United States Constitution.
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4. Lawrence v. Texas (2003): Responding to a reported weapons disturbance in a private residence, Houston police entered John Lawrence's apartment and saw him and another adult man, Tyron Garner, engaging in a private, consensual sexual act. Lawrence and Garner were arrested and convicted of deviate sexual intercourse in violation of a Texas statute forbidding two persons of the same sex to engage in certain intimate sexual conduct. In affirming, the State Court of Appeals held that the statute was not unconstitutional under the Due Process Clause of the Fourteenth Amendment, with Bowers v. Hardwick, 478 U.S. 186 (1986), controlling. Do the criminal convictions of John Lawrence and Tyron Garner under the Texas "Homosexual Conduct" law, which criminalizes sexual intimacy by same-sex couples, but not identical behavior by different-sex couples, violate the Fourteenth Amendment guarantee of equal protection of laws? Do their criminal convictions for adult consensual sexual intimacy in the home violate their vital interests in liberty and privacy protected by the Due Process Clause of the Fourteenth Amendment? Should Bowers v. Hardwick, 478 U.S. 186 (1986), be overruled? 


· Point: _________________________________________________________________________________

VII. The right to die:
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1. Cruzan v. Missouri Department of Health (1990): In 1983, Nancy Beth Cruzan was involved in an automobile accident which left her in a "persistent vegetative state." She was sustained for several weeks by artificial feedings through an implanted gastronomy tube. When Cruzan's parents attempted to terminate the life-support system, state hospital officials refused to do so without court approval. The Missouri Supreme Court ruled in favor of the state's policy over Cruzan's right to refuse treatment. Did the Due Process Clause of the Fourteenth Amendment permit Cruzan's parents to refuse life-sustaining treatment on their vegetated daughter's behalf? 
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· Point: _________________________________________________________________________________

2. Quill v. Vacco (1997): Dr. Timothy E. Quill, along with other physicians and three seriously ill patients who have since died, challenged the constitutionality of the New York State's ban on physician-assisted suicide. New York's ban, while permitting patients to refuse lifesaving treatment on their own, has historically made it a crime for doctors to help patients commit or attempt suicide, even if patients are terminally ill or in great pain. Following a District Court ruling favoring the State of New York, the Second Circuit reversed and the Supreme Court granted New York certiorari. Did New York's ban on physician-assisted suicide violate the Fourteenth Amendment's Equal Protection Clause by allowing competent terminally ill adults to withdraw their own lifesaving treatment, but denying the same right to patients who could not withdraw their own treatment and could only hope that a physician would do so for them? 

· Point: _________________________________________________________________________________

3. Washington v. Glucksburg (1997): Dr. Harold Glucksberg -- along with four other physicians, three terminally ill patients who have since died, and a nonprofit organization that counsels individuals contemplating physician assisted-suicide -- brought this suit challenging the state of Washington's ban on physician assisted-suicide. The State of Washington has historically criminalized the promotion of suicide attempts by those who "knowingly cause or aid another person to attempt suicide." Glucksberg alleged that Washington's ban was unconstitutional. Following a District Court ruling favoring Glucksberg and his fellow petitioners, the Ninth Circuit affirmed and the Supreme Court granted Washington certiorari. Did Washington's ban on physician assisted-suicide violate the Fourteenth Amendment's Due Process Clause by denying competent terminally ill adults the liberty to choose death over life? 

· Point: _________________________________________________________________________________

ROE v. WADE, DISTRICT ATTORNEY OF DALLAS COUNTY
SUPREME COURT OF THE UNITED STATES 
410 U.S. 113 
January 22, 1973, Decided

MR. JUSTICE BLACKMUN delivered the opinion of the Court. 

This Texas federal appeal and its Georgia companion, Doe v. Bolton, present constitutional challenges to state criminal abortion [laws].  [image: image155.jpg]



We [immediately] acknowledge our awareness of the sensitive and emotional nature of the abortion controversy, of the vigorous opposing views, even among physicians, and of the deep and seemingly absolute convictions that the subject inspires. One's philosophy, one's experiences, one's exposure to the raw edges of human existence, one's religious training, one's attitudes toward life and family and their values, and the moral standards one establishes and seeks to observe, are all likely to influence and to color one's thinking and conclusions about abortion. 

In addition, population growth, pollution, poverty, and racial overtones tend to complicate and not to simplify the problem. 

Our task, of course, is to resolve the issue by constitutional measurement, free of emotion and of [bias]. We seek earnestly to do this, and, because we do, we have inquired into, and in this opinion place some emphasis upon, medical and medical-legal history and what that history reveals about man's attitudes toward the abortion procedure over the centuries. 

I

The Texas statutes that concern us here . .  make it a crime to "procure
 an abortion," as therein defined, or to attempt one, except with respect to "an abortion procured or attempted by medical advice for the purpose of saving the life of the mother." Similar statutes are in existence in a majority of the States. 

Texas first enacted a criminal abortion statute in 1854. This was soon modified into language that has remained substantially unchanged to the present time. 

Jane Roe, a single woman who was residing in Dallas County, Texas, [filed suit] in March 1970 against the District Attorney of the county. She sought a [ruling] that the Texas criminal abortion statutes were unconstitutional on their face, and an [order] restraining [the district attorney] from enforcing the statutes. 

Roe alleged that she was unmarried and pregnant; that she wished to terminate her pregnancy by an abortion "performed by a competent, licensed physician, under safe, clinical conditions"; that she was unable to get a "legal" abortion in Texas because her life did not appear to be threatened by the continuation of her pregnancy; and that she could not afford to travel to another jurisdiction in order to secure a legal abortion under safe conditions. She claimed that the Texas statutes were unconstitutionally vague and that they [deprived her of] her right of personal privacy, protected by the First, Fourth, Fifth, Ninth, and Fourteenth Amendments. By an amendment to her complaint Roe [claimed] to sue "on behalf of herself and all other women" similarly situated. 
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James Hubert Hallford, a licensed physician, sought and was granted leave to intervene in Roe's action (in other words, he’s suing with her). In his complaint he alleged that he had been arrested previously for violations of the Texas abortion statutes and that two such prosecutions were pending against him. He described conditions of patients who came to him seeking abortions, and he claimed that for many cases he, as a physician, was unable to determine whether they fell within or outside the exception recognized by Article 1196 (of saving the mother’s life). He alleged that, as a consequence, the statutes were vague and uncertain, in violation of the Fourteenth Amendment, and that they violated his own and his patients' rights to privacy in the doctor-patient relationship and his own right to practice medicine, rights he claimed were guaranteed by the First, Fourth, Fifth, Ninth, and Fourteenth Amendments. 

John and Mary Doe, a married couple, filed a companion complaint to that of Roe. They also named the District Attorney as defendant, claimed similar constitutional deprivations, and sought [a judgment in their favor]. The Does alleged that they were a childless couple; that Mrs. Doe was suffering from a "neural-chemical" disorder; that her physician had "advised her to avoid pregnancy until such time as her condition has materially improved" (although a pregnancy at the present time would not present "a serious risk" to her life); that, pursuant to medical advice, she had discontinued use of birth control pills; and that if she should become pregnant, she would want to terminate the pregnancy by an abortion performed by a competent, licensed physician under safe, clinical conditions. By an amendment to their complaint, the Does [claimed] to sue "on behalf of themselves and all couples [in a similar situation]...." 

V

The principal thrust of [Roe’s] attack on the Texas statutes is that they improperly invade a right, said to be possessed by the pregnant woman, to choose to terminate her pregnancy. [She] would discover this right in the concept of personal "liberty" embodied in the Fourteenth Amendment's Due Process Clause; or in personal, marital, familial, and sexual privacy said to be protected by the Bill of Rights or its penumbras
, or among those rights reserved to the people by the Ninth Amendment. Before addressing this claim, we feel it desirable briefly to survey, in several aspects, the history of abortion, for such insight as that history may afford us, and then to examine the state purposes and interests behind the criminal abortion laws. 

VI

It perhaps is not generally appreciated that the restrictive criminal abortion laws in effect in a majority of States today are [relatively recent]. Those laws, generally [banning] abortion or its attempt at any time during pregnancy except when necessary to preserve the pregnant woman's life, are not of ancient or even of common-law origin. Instead, they [come] from statutory changes [put in place], for the most part, in the latter half of the 19th century.... 

It is undisputed that at common law, abortion performed before "quickening" -- the first recognizable movement of the fetus in utero,
 appearing usually from the 16th to the 18th week of pregnancy -- was not an [criminal] offense.  The absence of a common-law crime for pre-quickening abortion appears to have developed from a [joining] of earlier philosophical, theological, and civil and [religious] concepts of when life begins. These disciplines approached the question in terms of the point at which the embryo or fetus became "formed" or recognizably human, or in terms of when a "person" came into being, that is, infused with a "soul" or "animated." A loose [agreement] evolved in early English law that these events occurred at some point between conception and live birth.  This was [called] "mediate animation
." Although Christian theology and the canon law came to fix the point of animation at 40 days for a male and 80 days for a female, a view that persisted until the 19th century, there was otherwise little agreement about the precise time of formation or animation. There was agreement, however, that prior to this point the fetus was to be regarded as part of the mother, and its destruction, therefore, was not homicide. Due to continued uncertainty about the precise time when animation occurred, to the lack of any [observable] basis for the 40-80-day view, [others] focused upon quickening (the point when the fetus moved) as the critical point. The significance of quickening was echoed by later scholars and found its way into the received common law in this country. . .

Gradually, in the middle and late 19th century the quickening distinction disappeared from the law of most States and the degree of the offense and the penalties were increased. By the end of the 1950s, a large majority of the jurisdictions banned abortion, however and whenever performed, unless done to save or preserve the life of the mother. The exceptions, Alabama and the District of Columbia, permitted abortion to preserve the mother's health.  Three States permitted abortions that were not "unlawfully" performed or that were not "without lawful justification," leaving interpretation of those standards to the courts. In the past several years, however, a trend toward liberalization
 of abortion statutes has resulted in adoption, by about one-third of the States, of less [strict] laws. . . 

It is thus apparent that at common law, at the time of the adoption of our Constitution, and throughout the major portion of the 19th century, abortion was viewed with less disfavor than under most American statutes currently in effect. Phrasing it another way, a woman enjoyed a substantially broader right to terminate a pregnancy than she does in most States today. At least with respect to the early stage of pregnancy, and very possibly without such a limitation, the opportunity to make this choice was present in this country well into the 19th century. Even later, the law continued for some time to treat less punitively an abortion procured in early pregnancy.... 

VII

Three reasons have been advanced to explain historically the enactment of criminal abortion laws in the 19th century and to justify their continued existence. 

It has been argued occasionally that these laws were the product of a Victorian social concern to discourage [unlawful] sexual conduct. Texas, however, does not advance this justification in the present case, and it appears that no court or commentator has taken the argument seriously.  The appellants and [other briefs filed] contend, moreover, that this is not a proper state purpose at all and suggest that, if it were, the Texas statutes are overbroad in protecting it since the law fails to distinguish between married and unwed mothers. 

A second reason is concerned with abortion as a medical procedure. When most criminal abortion laws were first enacted, the procedure was a hazardous one for the woman.  This was particularly true prior to the development of [the use of antiseptics]. Antiseptic techniques, of course, were based on discoveries by Lister, Pasteur, and others first announced in 1867, but were not generally accepted and employed until about the turn of the century. Abortion mortality was high. Even after 1900, and perhaps until as late as the development of antibiotics in the 1940s, standard modern techniques. . .were not nearly so safe as they are today. Thus, it has been argued that a State's real concern in enacting a criminal abortion law was to protect the pregnant woman, that is, to restrain her from submitting to a procedure that placed her life in serious jeopardy. 

Modern medical techniques have altered this situation. Appellants and various [briefs] refer to medical data indicating that abortion in early pregnancy, that is, prior to the end of the first trimester, although not without its risk, is now relatively safe. Mortality rates for women undergoing early abortions, where the procedure is legal, appear to be as low as or lower than the rates for normal childbirth.  Consequently, any interest of the State in protecting the woman from an inherently hazardous procedure, except when it would be equally dangerous for her to [do without] it, has largely disappeared. Of course, important state interests in the areas of health and medical standards do remain.  The State has a legitimate interest in seeing to it that abortion, like any other medical procedure, is performed under circumstances that insure maximum safety for the patient. This interest obviously extends at least to the performing physician and his staff, to the facilities involved, to the availability of after-care, and to adequate provision for any complication or emergency that might arise. The prevalence of high mortality rates at illegal "abortion mills" strengthens, rather than weakens, the State's interest in regulating the conditions under which abortions are performed. Moreover, the risk to the woman increases as her pregnancy continues. Thus, the State retains a definite interest in protecting the woman's own health and safety when an abortion is proposed at a late stage of pregnancy. 

The third reason is the State's interest -- some phrase it in terms of duty -- in protecting prenatal
 life. Some of the argument for this justification rests on the theory that a new human life is present from the moment of conception. The State's interest and general obligation to protect life then extends, it is argued, to prenatal life. Logically, of course, a legitimate state interest in this area need not stand or fall on acceptance of the belief that life begins at conception or at some other point prior to live birth. In assessing the State's interest, recognition may be given to the less rigid claim that as long as at least potential life is involved, the State may assert interests beyond the protection of the pregnant woman alone. 

Parties challenging state abortion laws have sharply disputed in some courts the [point] that a purpose of these laws, when enacted, was to protect prenatal life.  Pointing to the absence of legislative history, they claim that most state laws were designed solely to protect the woman. Because medical advances have lessened this concern, at least with respect to abortion in early pregnancy, they argue that with respect to such abortions the laws can no longer be justified by any state interest. There is some scholarly support for this view of original purpose.  The few state courts called upon to interpret their laws in the late 19th and early 20th centuries did focus on the State's interest in protecting the woman's health rather than in preserving the embryo and fetus.  [Supporters] of this view point out that in many States, including Texas, by statute or judicial interpretation, the pregnant woman herself could not be prosecuted for self-abortion or for cooperating in an abortion performed upon her by another.  They claim that adoption of the "quickening" distinction through received common law and state statutes [implies] the greater health hazards inherent in late abortion and impliedly [rejects] the theory that life begins at conception. 

It is with these interests, and the weight to be attached to them, that this case is concerned. 

VIII

The Constitution does not explicitly mention any right of privacy. In a line of decisions, however, the Court has recognized that a right of personal privacy, or a guarantee of certain areas or zones of privacy, does exist under the Constitution. In varying contexts, the Court or individual Justices have, indeed, found at least the roots of that right in the First Amendment (Stanley v. Georgia
), in the Fourth and Fifth Amendments, in the penumbras of the Bill of Rights (Griswold v. Connecticut), in the Ninth Amendment, or in the concept of liberty guaranteed by the first section of the Fourteenth Amendment (Meyer v. Nebraska)
. These decisions make it clear that only personal rights that can be deemed "fundamental" or "implicit in the concept of ordered liberty," are included in this guarantee of personal privacy. They also make it clear that the right has some extension to activities relating to marriage, procreation, contraception, family relationships, and child rearing and education. 

This right of privacy, whether it be founded in the Fourteenth Amendment's concept of personal liberty and restrictions upon state action, as we feel it is, or, as the District Court determined, in the Ninth Amendment's reservation of rights to the people, is broad enough to encompass a woman's decision whether or not to terminate her pregnancy. The [harm] that the State would impose upon the pregnant woman by denying this choice altogether is apparent. Specific and direct harm medically diagnosable even in early pregnancy may be involved. Maternity, or additional offspring, may force upon the woman a distressful life and future. Psychological harm may be [about to take place]. Mental and physical health may be taxed by child care. There is also the distress, for all concerned, associated with the unwanted child, and there is the problem of bringing a child into a family already unable, psychologically and otherwise, to care for it. In other cases, as in this one, the additional difficulties and continuing [mark of shame] of unwed motherhood may be involved. All these are factors the woman and her responsible physician necessarily will consider in consultation. 

On the basis of elements such as these, [Roe argues] that the woman's right is absolute and that she is entitled to terminate her pregnancy at whatever time, in whatever way, and for whatever reason she alone chooses. With this we do not agree. [Roe’s] arguments that Texas either has no valid interest at all in regulating the abortion decision, or no interest strong enough to support any limitation upon the woman's sole determination, are unpersuasive. The Court's decisions recognizing a right of privacy also acknowledge that some state regulation in areas protected by that right is appropriate. As noted above, a State may properly assert important interests in safeguarding health, in maintaining medical standards, and in protecting potential life. At some point in pregnancy, these respective interests become sufficiently compelling
 to sustain regulation of the factors that govern the abortion decision. The privacy right involved, therefore, cannot be said to be absolute. In fact, it is not clear to us that the claim asserted by some [briefs] that one has an unlimited right to do with one's body as one pleases bears a close relationship to the right of privacy previously articulated in the Court's decisions. The Court has refused to recognize an unlimited right of this kind in the past. 

We, therefore, conclude that the right of personal privacy includes the abortion decision, but that this right is not [unlimited] and must be considered against important state interests in regulation. 

Where certain "fundamental rights" are involved, the Court has held that regulation limiting these rights may be justified only by a "compelling state interest," and that [laws] must be narrowly drawn to express only the legitimate state interests at stake. 

IX

[Texas argues] that the fetus is a "person" within the language and meaning of the Fourteenth Amendment. In support of this, they outline at length and in detail the well-known facts of fetal development. If this suggestion of personhood is established, the appellant's case, of course, collapses, for the fetus' right to life would then be guaranteed specifically by the Amendment. The appellant [agreed that this was true during] reargument.  On the other hand, [Texas agreed] on reargument that no case could be cited that holds that a fetus is a person within the meaning of the Fourteenth Amendment. 

The Constitution does not define "person" in so many words. Section 1 of the Fourteenth Amendment contains three references to "person." The first, in defining "citizens," speaks of "persons born or naturalized in the United States." The word also appears both in the Due Process Clause and in the Equal Protection Clause. "Person" is used in other places in the Constitution: in the listing of qualifications for Representatives and Senators, Art. I, § 2, cl. 2, and § 3, cl. 3; in the Apportionment Clause, Art. I, § 2, cl. 3;  in the Migration and Importation provision, Art. I, § 9, cl. 1; in the Emolument Clause, Art. I, § 9, cl. 8; in the Electors provisions, Art. II, § 1, cl. 2, and the superseded cl. 3; in the provision outlining qualifications for the office of President, Art. II, §   1, cl. 5; in the Extradition provisions, Art. IV, § 2, cl. 2, and the superseded Fugitive Slave Clause 3; and in the Fifth, Twelfth, and Twenty-second Amendments, as well as in §§ 2 and 3 of the Fourteenth Amendment. But in nearly all these instances, the use of the word is such that it has application only [after birth]. None indicates, with any assurance, that it has any possible application [before birth]. 

All this, together with our observation, that throughout the major portion of the 19th century prevailing legal abortion practices were far freer than they are today, persuades us that the word "person," as used in the Fourteenth Amendment, does not include the unborn. 

Texas urges that, apart from the Fourteenth Amendment, life begins at conception and is present throughout pregnancy, and that, therefore, the State has a compelling interest in protecting that life from and after conception. We need not resolve the difficult question of when life begins. When those trained in. . .medicine, philosophy, and theology are unable to arrive at any [agreement], the judiciary, at this point in the development of man's knowledge, is not in a position to speculate as to the answer. 

It should be sufficient to note briefly the wide [disagreement] of thinking in this question.  There has always been strong support for the view that life does not begin until live birth.  This appears to be the predominant, though not the unanimous, attitude of the Jewish faith.  It may be taken to represent also the position of a large segment of the Protestant community.  The common law found greater significance in quickening.  Physicians and their scientific colleagues have tended to focus either upon conception, upon live birth, or upon the interim point at which the fetus becomes "viable," that is, potentially able to live outside the mother's womb, [although] with artificial aid.  Viability is usually placed at about seven months (28 weeks) but may occur earlier, even at 24 weeks.  The Catholic Church recognizes the existence of life from the moment of conception. . .


In areas other than criminal abortion, the law has been reluctant to endorse any theory that life, as we recognize it, begins before live birth or to accord legal rights to the unborn except in narrowly defined situations and except when the rights are contingent on live birth. . .
In view of all of this, we do not agree that, by adopting one theory of life, Texas may override the rights of the pregnant woman that are at stake.  

X

   In view of all this, we do not agree that, by adopting one theory of life, Texas may [trample] the rights of the pregnant woman that are at stake. We repeat, however, that the State does have an important and legitimate interest in preserving and protecting the health of the pregnant woman, whether she be a resident of the State or a nonresident who seeks medical consultation and treatment there, and that it has still another important and legitimate interest in protecting the potentiality of human life. These interests are separate and distinct. Each grows in substantiality as the woman approaches term and, at a point during pregnancy, each becomes "compelling."

With respect to the State's important and legitimate interest in the health of the mother, the "compelling" point, in the light of present medical knowledge, is at approximately the end of the first trimester. This is so because of the now-established medical fact, that until the end of the first trimester mortality in abortion may be less than mortality in normal childbirth. It follows that, from and after this point, a State may regulate the abortion procedure to the extent that the regulation reasonably relates to the preservation and protection of maternal health. Examples of permissible state regulation in this area are requirements as to the qualifications of the person who is to perform the abortion; as to the licensure of that person; as to the facility in which the procedure is to be performed, that is, whether it must be a hospital or may be a clinic or some other place of less-than-hospital status; as to the licensing of the facility; and the like. 

This means, on the other hand, that, for the period of pregnancy prior to this "compelling" point, the attending physician, in consultation with his patient, is free to determine, without regulation by the State, that, in his medical judgment, the patient's pregnancy should be terminated. If that decision is reached, the judgment may be [put into effect] by an abortion free of interference by the State. 

With respect to the State's important and legitimate interest in potential life, the "compelling" point is at viability
. This is so because the fetus then presumably has the capability of meaningful life outside the mother's womb. State regulation protective of fetal life after viability thus has both logical and biological justifications. If the State is interested in protecting fetal life after viability, it may go so far as to proscribe abortion during that period, except when it is necessary to preserve the life or health of the mother. 
   Measured against these standards, Art. 1196 of the Texas Penal Code, in restricting legal abortions to those "procured or attempted by medical advice for the purpose of saving the life of the mother," sweeps too broadly. The statute makes no distinction between abortions performed early in pregnancy and those performed later, and it limits to a single reason, "saving" the mother's life, the legal justification for the procedure. The statute, therefore, cannot survive the constitutional attack made upon it here. 

This conclusion makes it unnecessary for us to consider the additional challenge to the Texas statute asserted on grounds of vagueness. 

XI

To summarize and to repeat: 

A state criminal abortion statute of the current Texas type, that excepts from criminality only a lifesaving procedure on behalf of the mother, without regard to pregnancy stage and without recognition of the other interests involved, [violates] the Due Process Clause of the Fourteenth Amendment. 

(a) For the stage prior to approximately the end of the first trimester, the abortion decision. . .must be left to the medical judgment of the pregnant woman's attending physician. 

(b) For the stage [following] approximately the end of the first trimester, the State, in promoting its interest in the health of the mother, may, if it chooses, regulate the abortion procedure in ways that are reasonably related to maternal health. 

(c) For the stage subsequent to viability, the State in promoting its interest in the potentiality of human life may, if it chooses, regulate, and even [ban], abortion except where it is necessary, in appropriate medical judgment, for the preservation of the life or health of the mother.... 

This holding, we feel, is consistent with the relative weights of the respective interests involved, with the lessons and examples of medical and legal history, with the lenity of the common law, and with the demands of the profound problems of the present day. The decision leaves the State free to place increasing restrictions on abortion as the period of pregnancy lengthens, so long as those restrictions are tailored to the recognized state interests. The decision vindicates the right of the physician to administer medical treatment according to his professional judgment up to the points where important state interests provide compelling justifications for intervention. Up to those points, the abortion decision in all its aspects is inherently, and primarily, a medical decision, and basic responsibility for it must rest with the physician.... 

It is so ordered. 

MR. JUSTICE WHITE, with whom MR. JUSTICE REHNQUIST joins, dissenting.


At the heart of the controversy in these cases are those recurring pregnancies that pose no danger whatsoever to the life or health of the mother but are, nevertheless, unwanted for any one or more of a variety of reasons-convenience, family planning, economics, dislike of children, the embarrassment of legitimacy, etc.  The common claim before us is that for any one of such reasons, or for no reason at all, and without asserting or claiming any threat to life or health, any woman is entitled to an abortion at her request if she is able to find a medical advisor willing to undertake the procedure.


The Court for the most part sustains this position: During the period prior to the time the fetus becomes viable, the Constitution of the United States values the convenience, whim, or [changing mind] of the [supposed] mother more than the life or the potential life of the fetus; the Constitution, therefore, guarantees the right to an abortion as against any state law or policy seeking to protect the fetus from an abortion not prompted by more compelling reasons of the mother.  


With all due respect, I dissent.  I find nothing in the language or history of the Constitution to support the Court's judgment.  The Court simply fashions and announces a new constitutional right for pregnant mothers and, with scarcely any reason or authority for its action, invests that right with sufficient substance to override most existing state abortion statutes.  The upshot is that the people and the legislatures of the 50 states are constitutionally [unable] to weigh the relative importance of the continued existence and development of the fetus, on the one hand, against the spectrum of possible impacts on the mother, on the other hand.  As an exercise of raw judicial power, the Court perhaps has authority to do what it does today; but in my view its judgment is an [unwise] and extravagant exercise of the power of judicial review that the Constitution extends to this Court. . .

Supreme Court Decisions on Abortion

 

NOTE: At the time Roe was decided, this was the Supreme Court’s membership:

	Chief
	Justice 1
	Justice 2
	Justice 3
	Justice 4
	Justice 5
	Justice 6
	Justice 7
	Justice 8

	Burger (Nixon 1969)
	Douglas (FDR 1939)
	Brennan (IKE 1956)
	Stewart (IKE 1958)
	White (JFK 1963) (D)
	Marshall (LBJ 1967)
	Blackmun (Nixon 1970)
	Powell (Nixon 1972)
	Rehnquist (Nixon 1972) (D)


NOTE II: After Roe, states began passing legislation limiting abortion rights. These laws dealt mainly with parental consent/notification, spousal consent/notification, use of state/federal funds and/or facilities, methods used, advertising, record keeping, informed consent and wait periods.

a. Bigelow v. Virginia (1975): A Virginia statute made it a misdemeanor for "any person, by publication, lecture, advertisement, or by the sale or circulation of any publication, or in any other manner, [from encouraging] or [prompting] the procuring of abortion or miscarriage." Bigelow, director and managing editor of the Virginia Weekly, was convicted under this law when his newspaper ran an advertisement for an organization which referred women to clinics and hospitals for abortions.  Did the Virginia law violate the First and Fourteenth Amendments of the Constitution? 
· POINT: __________________________________________________________

VOTE: (7-2) Majority: Blackmun (wrote it), Burger, Douglas, Brennan, Stewart, Marshall, Powell. Dissent: Rehnquist, White.

JUSTICE CHANGE I: President Gerald Ford nominates John Paul Stevens to replace William O. Douglas. So the Court looked like. . .
	Chief
	Justice 1
	Justice 2
	Justice 3
	Justice 4
	Justice 5
	Justice 6
	Justice 7
	Justice 8

	Burger (Nixon 1969)
	Stevens (Ford)
	Brennan (IKE 1956)
	Stewart (IKE 1958)
	White (JFK 1963) (D)
	Marshall (LBJ 1967)
	Blackmun (Nixon 1970)
	Powell (Nixon 1972)
	Rehnquist (Nixon 1972) (D)


b. Planned Parenthood of Central Missouri v. Danforth (1976): This case involved a challenge to a Missouri law that 


· required a married woman to obtain the consent of her husband prior to obtaining an abortion; 

· required a physician to preserve the life and health of the fetus at every stage of pregnancy; and

· prohibited the use of saline amniocentesis as a method of abortion.

· required that an unmarried minor woman obtain the written consent of one parent before obtaining an abortion 

· required facilities to keep confidential records, available only for statistical purposes to public health officials, intended to preserve maternal health and life by increasing medical knowledge and to monitor whether abortions are performed in accordance with the law 

· required that a woman sign a consent form prior to an abortion
· POINT: _______________________________________________________________________________

VOTE: Fractured all over the place on each of the different provisions. Blackmun wrote it though.
c. Maher v. Roe, Beal v. Doe (1977): In the wake of Roe v. Wade, the Connecticut Welfare Department issued regulations limiting state Medicaid benefits for first-trimester abortions to those that were "medically necessary." A poor woman ("Susan Roe") challenged the regulations and sued Edward Maher, the Commissioner of Social Services in Connecticut. Did the Connecticut law violate the Equal Protection Clause of the Fourteenth Amendment? Does the right to choose also include the right to have a state government pay for it?

· POINT: _______________________________________________________________________________

VOTE: (6-3) Majority: Burger, Rehnquist, White, Stewart, Powell, JPS. Dissent: Brennan, Marshall, Blackmun

d. Harris v. McRae (1980): In 1965, Congress established the Medicaid program, via Title XIX of the Social Security Act, to provide federal financial assistance to states that chose to reimburse certain costs of medical treatment for needy persons. Beginning in 1976, Congress passed a number of versions of the "Hyde Amendment" that severely limited the use of federal funds to reimburse the cost of abortions under the Medicaid program. Cora McRae, a pregnant Medicaid recipient, challenged the Amendment and took action against Patricia R. Harris, Secretary of Health and Human Services. Did the Hyde Amendment violate the right to privacy, the Due Process Clause of the Fifth Amendment, or the Religion Clauses of the First Amendment?

· POINT: _______________________________________________________________________________

VOTE: (5-4). Majority: Burger, Powell, Rehnquist, Stewart, White. Dissent: Brennan, Marshall, Blackmun, JPS

e. HL v. Matheson (1981): The state of Utah passed a law requiring a physician to notify a parent of an unemancipated minor prior to abortion.

· POINT: _______________________________________________________________________________

VOTE: (6-3) Majority: Burger, Rehnquist, Powell, White, Stewart, JPS. Dissent: Blackmun, Brennan, Marshall.

JUSTICE CHANGE II: President Ronald Reagan nominates Sandra Day O’Connor to replace Justice Potter Stewart. Court looks like: 

	Chief
	Justice 1
	Justice 2
	Justice 3
	Justice 4
	Justice 5
	Justice 6
	Justice 7
	Justice 8

	Burger (Nixon 1969)
	Stevens (Ford)
	Brennan (IKE 1956)
	O’Connor (Reagan)
	White (JFK 1963) (D)
	Marshall (LBJ 1967)
	Blackmun (Nixon 1970)
	Powell (Nixon 1972)
	Rehnquist (Nixon 1972) (D)


f. City of Akron v. Akron Center for Reproductive Health (1983): In 1978 the Akron City Council enacted a law, which established seventeen provisions to regulate the performance of abortions. The ordinance required that (a) a woman wait 24 hours between consenting to and receiving an abortion; (b) all abortions after the first trimester of pregnancy be performed in full-service hospitals; (c) minors under fifteen have parental or judicial consent for an abortion; (d) the attending physician personally give the woman information relevant to informed consent; (e) specific information be given to a woman prior to an abortion, including details of fetal anatomy, a list of risks and consequences of procedure, some of which were false or hypothetical, and a statement that "the unborn child is a human life from the moment of conception"; and (f) fetal remains be "humanely" disposed of.

· POINT: _______________________________________________________________________________

POINT II: In 1992, the Supreme Court overturned parts of this case (see Planned Parenthood v. Casey).

VOTE: (6-3) Majority: Burger, Blackmun, Brennan, Marshall, JPS, Powell. Dissent: White, Rehnquist, O’Connor (new justice).

g. Planned Parenthood Association of Kansas City, Mo. v. Ashcroft (1983): This case involved a challenge to a Missouri law requiring that (a) all post-first-trimester abortions be performed in hospitals; (b) minors under 18 have parental consent or judicial authorization for their abortions; (c) two doctors be present at the abortion of a viable fetus; and (d) a pathologist's report be obtained for every abortion.

· POINT: _______________________________________________________________________________

VOTE: Fractured, but basically 6-3. O’C leans toward state here. . .would uphold all four. Joined by Rehnquist, and White. Slips in the “undue burden” test here. . .joined by others. . .

h. Thornburgh v. American College of Obstetricians and Gynecologists (1986): In 1982, the state of Pennsylvania enacted legislation that placed a number of restrictions on abortion. The law required the following: 

(a) that a woman be given specific information before she has an abortion, including state-produced printed materials describing the fetus; (b) that physicians performing post-viability abortions use the method most likely to result in fetal survival unless it would cause "significantly" greater risk to a woman's life or health; (c) the presence of a second physician at post-viability abortions; (d) detailed reporting to the state by providers on each abortion, with reports open for public inspection; and (e) one parent's consent or a court order for a minor's abortion.

· POINT: _______________________________________________________________________________

In 1992, the Supreme Court overturned portions of this ruling in Planned Parenthood v. Casey
VOTE: (5-4) Majority: Blackmun, Brennan, Marshall, JPS, Powell. Dissent: White, Renhquist, Burger, O’C. Still a tough USSC, but only by one vote.

JUSTICE CHANGE III: President Ronald Reagan elevates Justice William Rehnquist (one of the dissenters in Roe) to Chief Justice, replacing Warren Burger. Antonin Scalia is nominated to fill Rehnquist’s post.
JUSTICE CHANGE IV: President Ronald Reagan nominates Anthony Kennedy to replace Justice Lewis Powell.

	Chief
	Justice 1
	Justice 2
	Justice 3
	Justice 4
	Justice 5
	Justice 6
	Justice 7
	Justice 8

	Rehnquist (Nixon 1972) (D)
	Stevens (Ford)
	Brennan (IKE 1956)
	O’Connor (Reagan)
	White (JFK 1963) (D)
	Marshall (LBJ 1967)
	Blackmun (Nixon 1970)
	Kennedy (Reagan)
	Scalia (Reagan)


i. Webster v. Reproductive Health Services (1989): In 1986, the state of Missouri enacted legislation that placed a number of restrictions on abortions. This act: (a) declared that life begins at conception; (b) forbid the use of public funds for the purpose of counseling a woman to have an abortion not necessary to save her life; (c) forbid the use of public facilities for abortions not necessary to save a woman's life; and (d) required physicians to perform tests to determine viability of fetuses after 20 weeks gestational age.

· POINT: ___________________________________________________________

VOTE: (5-4, flip. . .state wins here). Majority: White, Rehnquist, Scalia, O’C, Kennedy (Scalia and Kennedy new, right?). Dissent: Blackmun, Brennan, Marshall, JPS.

j. Hodgson v. Minnesota (1990): Under Section 2 of a Minnesota statute regulating a minor's access to abortion, women under 18 were denied access to the procedure until 48 hours after both their parents had been notified. Exceptions were made in the cases of medical emergencies and women who were victims of parental abuse. Section 6 of the law allowed the courts to judicially bypass Section 2 if the young woman could maturely demonstrate that notification would be unwise. Did the Minnesota abortion notification statute unconstitutionally restrict a minor's access to having an abortion?

· POINT: _______________________________________________________________________________

VOTE: (5-4, state loses). Majority: Blackmun, Brennan, Marshall, JPS, O’C (flipped from previous decision). Dissent: White, Renhquist, Scalia, Kennedy (Kennedy and Scalia seem to be in White/Rehnquist camp).
JUSTICE CHANGE V: President George HW Bush nominates David Hackett Souter to replace Justice William Brennan.

	Chief
	Justice 1
	Justice 2
	Justice 3
	Justice 4
	Justice 5
	Justice 6
	Justice 7
	Justice 8

	Rehnquist (Nixon 1972) (D)
	Stevens (Ford)
	Souter (Bush)
	O’Connor (Reagan)
	White (JFK 1963) (D)
	Marshall (LBJ 1967)
	Blackmun (Nixon 1970)
	Kennedy (Reagan)
	Scalia (Reagan)


k. Rust v. Sullivan (1991): This case challenged 1988 regulations passed down by the U.S. Department of Health and Human Services (DHHS) that forbid the provision of information about abortion in family planning clinics funded by Title X of the federal Public Health Service Act (1970). In place of nondirective, comprehensive options counseling for women with unintended pregnancies, the new rules include compulsory referral for maternity care. Additionally, the regulations require clinics to "financially and physically" separate Title X-funded activities from privately funded "abortion-related activities." Planned Parenthood of New York City, Planned Parenthood of Westchester/Rockland Counties, and other Title X providers challenged the regulations on grounds that they violate the intent of Congress, mandate a denial of necessary information to the patient, and require a breach of medical ethics by the practitioner. Plaintiffs argued additionally that the regulations violate a woman's constitutional right to choose abortion and her First Amendment right to receive unimpeded information from her physician about abortion.

· POINT: _______________________________________________________________________________

VOTE (5-4): Majority: Rehnquist, Scalia, Souter, White, Kennedy. Dissent: O’C, JPS, Marshall, Blackmun
JUSTICE CHANGE VI: President George HW Bush nominates Clarence Thomas to replace Justice Thurgood Marshall.
	Chief
	Justice 1
	Justice 2
	Justice 3
	Justice 4
	Justice 5
	Justice 6
	Justice 7
	Justice 8

	Rehnquist (Nixon 1972) (D)
	Stevens (Ford)
	Souter (Bush)
	O’Connor (Reagan)
	White (JFK 1963) (D)
	Thomas (Bush)
	Blackmun (Nixon 1970)
	Kennedy (Reagan)
	Scalia (Reagan)


l. Casey v. Planned Parenthood of SE Pennsylvania (1992): The Pennsylvania Abortion Control Act of 1982 (1) required that a woman seeking an abortion give her informed consent prior to the abortion procedure, and (2) specifies that she be provided with anti-abortion information (including pictures of fetuses at various stages of development) at least 24 hours before the abortion is performed. (3) For a minor to obtain an abortion, the Act requires the informed consent of one of her parents, but provides for a judicial bypass option if the minor does not wish to or cannot obtain a parent's consent. (4) Another provision of the Act requires that, unless certain exceptions apply, a married woman seeking an abortion must sign a statement indicating that she has notified her husband of her intended abortion. The Act exempts compliance with these three requirements in the event of a "medical emergency," which is defined in the Act.

· POINT: _______________________________________________________________________________

NOTE: One of the judges on the 3rd Circuit who decided this case was Samuel Alito. He sided with Pennsylvania on all of the provisions.

JUSTICE CHANGE VII: President Bill Clinton nominates Ruth Bader Ginsburg in 1993 to replace Justice Byron White (one of the two dissenters in Roe). 

	Chief
	Justice 1
	Justice 2
	Justice 3
	Justice 4
	Justice 5
	Justice 6
	Justice 7
	Justice 8

	Rehnquist (Nixon 1972) (D)
	Stevens (Ford)
	Souter (Bush)
	O’Connor (Reagan)
	Ginsburg (Clinton)
	Thomas (Bush)
	Blackmun (Nixon 1970)
	Kennedy (Reagan)
	Scalia (Reagan)


m. Madsen v. Women’s Health Center (1994): This case was an appeal by three anti-abortion protesters of a Florida Supreme Court ruling that upheld an injunction establishing a "buffer zone" around a Melbourne, Florida, abortion clinic to protect access to the facility. The order was granted in 1993 in response to militant demonstrations by members of Operation Rescue, an anti-choice organization. Because a more limited measure had proven inadequate, the injunction by a Brevard/Seminole County judge established a 36-foot buffer zone on public property around the clinic, prohibited demonstrators' noise and visual displays that could be heard and seen inside the clinic, and established a 300-foot buffer zone around the residences of clinic physicians and staff.

· POINT: _______________________________________________________________________________

VOTE: Fractured. Ginsburg votes with the majority here. Majority: Rehnquist, Blackmun, O’C, Souter, Ginsburg form majority. Concurred/dissented: Kennedy, Thomas, Scalia, JPS.

JUSTICE CHANGE VIII: President Bill Clinton nominates Stephen Breyer to replace Justice Harry Blackmun, the author of Roe.
	Chief
	Justice 1
	Justice 2
	Justice 3
	Justice 4
	Justice 5
	Justice 6
	Justice 7
	Justice 8

	Rehnquist (Nixon 1972) (D)
	Stevens (Ford)
	Souter (Bush)
	O’Connor (Reagan)
	Ginsburg (Clinton)
	Thomas (Bush)
	Breyer (Clinton)
	Kennedy (Reagan)
	Scalia (Reagan)


n. Schenck v. Pro-Choice Network (1997): This action was filed by the Pro-Choice Network of Western New York (Pro-Choice), on behalf of health care providers, to enjoin Schenck and others from continuously staging blockades and other disruptive illegal activities in front of abortion clinics. After its restraining order proved ineffective, a District Court issued a preliminary injunction creating "fixed buffer zones" which prohibited demonstrations within fifteen feet of entrances to abortion clinics, parking lots, or driveways. The court also created "floating buffer zones" prohibiting demonstrators from coming within fifteen feet of people or vehicles seeking access to the clinics. Following the Appellate Court's decision to uphold the District Court's ruling that the "buffer zones" were constitutional, the Supreme Court granted Pro-Choice certiorari. Did either or both types of "buffer zones" violate Pro-Choice's First Amendment right to freedom of speech.

· POINT: _______________________________________________________________________________

VOTE (6-3): Majority: Rehnquist, O’C, Stevens, Ginsburg, Souter, Breyer. Dissent: Kennedy, Scalia, Thomas.

o. Stenberg v. Carhart (2000): A Nebraska law prohibited any "partial birth abortion" unless that procedure was necessary to save the mother's life. It defined "partial birth abortion" as a procedure in which the doctor "partially delivers vaginally a living unborn child before killing the... child," and defined the latter phrase to mean "intentionally delivering into the vagina a living unborn child, or a substantial portion thereof, for the purpose of performing a procedure that the [abortionist] knows will kill the... child and does kill the... child." Violation of the law is a felony, and it provides for the automatic revocation of a convicted doctor's state license to practice medicine. Leroy Carhart, a Nebraska physician who performs abortions in a clinical setting, brought suit seeking a declaration that the statute violates the U.S. Constitution, claiming the law was unconstitutionally vague and placed an undue burden on himself and female patients seeking abortions. The District Court held the statute unconstitutional. The Court of Appeals affirmed. Does the Nebraska statute, which makes the performance of a "partial birth abortions" a crime, violate the liberty protected by due process of the Fourteenth Amendment in the U.S. Constitution?

· POINT: _______________________________________________________________________________

VOTE (5-4): Majority: Stevens, O’C, Breyer, Souter, Ginsburg. Dissent: Rehnquist, Scalia, Thomas, Kennedy.
p. Hill v. Colorado (2000): A Colorado statute makes it unlawful for any person within 100 feet of a health care facility's entrance to "knowingly approach" within 8 feet of another person, without that person's consent, in order to pass "a leaflet or handbill to, display a sign to, or engage in oral protest, education, or counseling with [that]  person...." Leila Hill and others, sidewalk counselors who offer abortion alternatives to women entering abortion clinics, sought to enjoin the statute's enforcement in state court, claiming violations of their First Amendment free speech rights and right to a free press. Does Colorado's statutory requirement that speakers obtain consent from people within 100 feet of a health care facility's entrance before speaking, displaying signs, or distributing leaflets to such people violate the First Amendment rights of the speaker?

· POINT: _______________________________________________________________________________

VOTE: (6-3) Majority: Rehnquist, Stevens, O’C, Souter, Breyer, Ginsburg. Dissent: Scalia, Thomas, Kennedy.

JUSTICE CHANGE IX-X: President George W. Bush nominates John Roberts to replace Chief Justice William Rehnquist and Samuel Alito to replace Justice Sandra Day O’Connor. 
	Chief
	Justice 1
	Justice 2
	Justice 3
	Justice 4
	Justice 5
	Justice 6
	Justice 7
	Justice 8

	Roberts (GW Bush)
	Stevens (Ford)
	Scalia (Reagan)
	Kennedy (Reagan)
	Souter (GHW Bush)
	Thomas (GHW Bush)
	Ginsburg (Clinton)
	Breyer (Clinton)
	Alito (GW Bush)
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Bush signs ban on late-term abortion

Nebraska judge raises constitutional questions

WASHINGTON: Nov. 6, 2003 (AP) --President Bush signed legislation Wednesday banning a certain type of abortion, handing the disputed procedure's opponents a long-sought victory even as a federal judge at least partially blocked the new law from taking effect.
"For years, a terrible form of violence has been directed against children who are inches from birth while the law looked the other way," Bush said as he signed the ban on a procedure called partial-birth abortion by its critics. "Today at last the American people and our government have confronted the violence and come to the defense of the innocent child." 
The White House staged the ceremony, before about 400 cheering lawmakers and abortion opponents, at a federal building named for former President Ronald Reagan, a strong supporter of anti-abortion groups. An "Amen" was heard from the audience as Bush sat down at a desk, before a row of American flags, to sign the bill passed last month by Congress.

But less than an hour after Bush put his pen to paper, a federal judge in Nebraska sharply questioned the law's constitutionality and issued a limited temporary restraining order against it. U.S. District Judge Richard Kopf said he was concerned that the ban contains no exception if the woman's health is at risk as he issued an injunction applied only to the four doctors who brought the suit.

"While it is also true that Congress found that a health exception is not needed, it is, at the very least, problematic whether I should defer to such a conclusion when the Supreme Court has found otherwise," Kopf said.

Besides Nebraska, hearings were also being held in San Francisco and New York City Wednesday on similar challenges.

Fully aware of the impending legal obstacles, Bush said, to a standing ovation and the longest round of applause during his brief remarks: "The executive branch will vigorously defend this law against any who would try to overturn it in the courts."

The president's signature represented an end to a legislative crusade that began after Republicans captured the House in 1995. Former President Clinton twice vetoed similar bills, arguing that they lacked an exception to protect the health of the mother.

The law, approved by the House and Senate late last month, prohibits doctors from committing an "overt act" designed to kill a partially delivered fetus and allows no exception if the woman's health is at risk, or if the child would be born with ailments. The procedure, which usually involves puncturing the fetus' skull, is generally performed in the second or third trimester.

Aware of its backing among the religious conservatives that make up a key portion of his base of political support, the president declared himself pleased to sign legislation he said would help him and others "build a culture of life" in America. To that end, White House spokesman Scott McClellan said the president supports additional legislative moves -- which he did not specify -- to further restrict abortion.

"This right to life cannot be granted or denied by government, because it does not come from government -- it comes from the creator of life," the president said, receiving another lengthy standing ovation.

But Bush is also mindful of the more moderate voters he cannot afford to alienate, and last week repeated a position he offered during his 2000 campaign. He said he would not seek a total ban on abortion because public opinion had not yet shifted to support such a move.

The new law is similar to a Nebraska statute struck down by the Supreme Court three years ago and imposes the most far-reaching limits on abortion since the high court in 1973 established a woman's right to end a pregnancy.

Supporters argue the law applies only to a procedure done late in pregnancy -- and relatively rarely -- and that the procedure is never necessary to protect the health of the mother.

"As Congress has found, the practice is widely regarded within the medical profession as unnecessary, not only cruel to the child, but harmful to the mother and a violation of medical ethics," Bush said.

Overly broad language

But abortion-rights groups say the law has overly broad language that could criminalize several safe and common procedures, and fear it represents the first step in a larger campaign to eventually bar all abortions.

Outside the ceremony, the National Organization for Women conducted a protest of about 50 to 100 activists who chanted and held signs saying "Keep Abortion Legal" and "saveroe.com" -- a Web site named for the Roe v. Wade decision legalizing the procedure.

On Capitol Hill, critics urged the courts to declare the ban unconstitutional at a news conference outside the Supreme Court.

"President Bush and Congress have no business inserting themselves between American women and their doctors," said Rep. Louise Slaughter, D-New York.

§ 1531. Partial-birth abortions prohibited

(a) Any physician who, in or affecting interstate or foreign commerce, knowingly performs a partial-birth abortion and thereby kills a human fetus shall be fined under this title or imprisoned not more than 2 years, or both. This subsection does not apply to a partial-birth abortion that is necessary to save the life of a mother whose life is endangered by a physical disorder, physical illness, or physical injury, including a life-endangering physical condition caused by or arising from the pregnancy itself. This subsection takes effect 1 day after the enactment. 
(b) As used in this section— 
(1) the term “partial-birth abortion” means an abortion in which the person performing the abortion— 
(A) deliberately and intentionally vaginally delivers a living fetus until, in the case of a head-first presentation, the entire fetal head is outside the body of the mother, or, in the case of breech presentation, any part of the fetal trunk past the navel is outside the body of the mother, for the purpose of performing an overt act that the person knows will kill the partially delivered living fetus; and 
(B) performs the overt act, other than completion of delivery, that kills the partially delivered living fetus; and 
(2) the term “physician” means a doctor of medicine or osteopathy legally authorized to practice medicine and surgery by the State in which the doctor performs such activity, or any other individual legally authorized by the State to perform abortions: Provided, however, That any individual who is not a physician or not otherwise legally authorized by the State to perform abortions, but who nevertheless directly performs a partial-birth abortion, shall be subject to the provisions of this section. 
(c) 

(1) The father, if married to the mother at the time she receives a partial-birth abortion procedure, and if the mother has not attained the age of 18 years at the time of the abortion, the maternal grandparents of the fetus, may in a civil action obtain appropriate relief, unless the pregnancy resulted from the plaintiff’s criminal conduct or the plaintiff consented to the abortion. 
(2) Such relief shall include— 
(A) money damages for all injuries, psychological and physical, occasioned by the violation of this section; and 
(B) statutory damages equal to three times the cost of the partial-birth abortion. 
(d) 

(1) A defendant accused of an offense under this section may seek a hearing before the State Medical Board on whether the physician’s conduct was necessary to save the life of the mother whose life was endangered by a physical disorder, physical illness, or physical injury, including a life-endangering physical condition caused by or arising from the pregnancy itself. 
(2) The findings on that issue are admissible on that issue at the trial of the defendant. Upon a motion of the defendant, the court shall delay the beginning of the trial for not more than 30 days to permit such a hearing to take place. 
(e) A woman upon whom a partial-birth abortion is performed may not be prosecuted under this section, for a conspiracy to violate this section, or for an offense under section 2, 3, or 4 of this title based on a violation of this section. 

For more specifics, see http://news.findlaw.com/hdocs/docs/abortion/2003s3.html. 

Groups sue to block abortion procedure ban

WASHINGTON (CNN, Nov. 1, 2003) --Two abortion rights groups and the American Civil Liberties Union have filed lawsuits to try to block the recently passed ban on a late-term abortion procedure from taking effect. The White House says President Bush intends to sign it on Wednesday.
Planned Parenthood Federation of America filed a lawsuit in a San Francisco federal court Friday to block the Partial Birth Abortion Ban Act as unconstitutional. Doctors call the procedure intact dilation and extraction.

At a news conference Friday in San Francisco, the organization said the lawsuit "seeks an injunction against enforcement of the act and a declaration that it is unconstitutional."

It is also seeking a temporary restraining order and a preliminary injunction to prevent the act from taking effect.

Congress passed the federal ban October 20 and it has been sent to President Bush.

"This dangerous ban prevents women, in consultation with their families and doctors, from making decisions about their own health," PPFA President Gloria Feldt said. "We hope the court will recognize the unconstitutionality of this ban and strike it down."

The lawsuit, PPFA v. Attorney General John Ashcroft, says the ban is unconstitutional for the same reason that the U.S. Supreme Court declared Nebraska's so-called partial-birth abortion ban legislation unconstitutional in Stenberg v. Carhart -- because it lacks a health exception and its intentionally broad language imposes an "undue burden" on a woman's right to choose abortion.

But Sen. Rick Santorum, R-Pennsylvania, a chief sponsor of the measure, said it had met those constitutional questions by tightening the definition and offering extensive findings that the procedure was never needed to protect the health of the mother.

Legal challenges had been expected after Congress passed the measure, the first federal limit on a type of abortion since the Supreme Court Roe v. Wade ruling in 1973 that upheld a woman's right to abortion.

The American Civil Liberties Union also filed a lawsuit Friday in a Federal Court in New York to block what it termed "a dangerous and deceptive ban on safe abortion procedures."

The National Abortion Federation, Dr. LeRoy Carhart and several physicians joined in a separate lawsuit in a federal court in Nebraska, where Carhart challenged a similar abortion ban and won in the U.S. Supreme Court in 2000.

"This deceptive and extreme measure sacrifices women's health in the name of a broad anti-choice agenda to demonize abortion," said Louise Melling, director of the ACLU Reproductive Freedom Project. "The federal government has no business making it a crime for doctors to provide the best care possible to women who need abortions."
 

Justices tackle late-term abortion issue
By Bill Mears, CNN, Feb. 8, 2006

WASHINGTON (CNN) -- The Supreme Court wasted little time jumping back into the contentious abortion issue, agreeing Tuesday to review the constitutionality of a federal law banning a controversial late-term procedure critics call "partial birth" abortion.
The case could provide a judicial sea change with new Justice Samuel Alito, who joined the high court January 31, replacing Sandra Day O'Connor.

O'Connor, the first woman on the high court, was a key swing vote for a quarter century, upholding the basic right to abortion.

The views of Alito, a more conservative jurist, could prove crucial in the new debate.

A federal appeals court had ruled against the government, saying the federal Partial-Birth Abortion Act of 2003 was unconstitutional because it did not provide a health exception to pregnant women facing a medical emergency.

'Health exception'

The outcome of this latest challenge could turn on the legal weight given past rulings on the "health exception."

In states where such exceptions are allowed, they include the possibility of severe blood loss, damage to vital organs or loss of fertility. And doctors would be given the discretion to recommend when the late-term procedure should be performed.

The federal law has never gone into effect, pending the outcome of more than two years of legal appeals.

The issue of late-term abortions is not new to the high court, and earlier precedents could play a key role when the justices review the federal ban.

In 2000, the justices threw out Nebraska's version banning the "partial birth" procedure. Using an earlier legal standard, the court concluded 5-4 that the state law was an "undue burden" on women because it lacked the critical health exception.

Despite that ruling, the Republican-controlled Congress -- backed by the Bush White House -- passed its own version three years later.

'Act of hostility'

The Planned Parenthood Federation of America was quick to denounce the court's decision to hear the case, calling it "a dangerous act of hostility aimed squarely at women's health and safety."

"Despite 33 years of Supreme Court precedent that women's health matters, the court has decided it will once again take up this issue," Cecile Richards, the organization's president, said in a written statement.

"Health-care decisions should be made by women, with their doctors and families -- not politicians," Richards added. "Lawmakers should stop playing politics with women's health and lives."

Abortion rights groups object to the term "partial birth," and even "late-term abortion," saying the procedure is done before the fetus is viable.

Doctors call the procedure an intact dilation and extraction, or "intact D and E."

Since the landmark 1973 Roe v. Wade decision legalizing abortion, various states have tried to place restrictions and exceptions on access to the procedure, prompting a string of high court "clarifications" over the years.

South Dakota's state Senate plans to vote Wednesday on a controversial bill to ban abortion in nearly all cases -- except to protect the life of the mother.

The high court last month passed up a chance to issue a major ruling in a separate abortion-related case.

In a unanimous but narrow ruling written by O'Connor, the last opinion she authored, the court concluded that a federal appeals court went too far by blocking enforcement of a New Hampshire law requiring minors to notify their parents before receiving an abortion.

Justice Department urged review

On the federal late-term abortion law, the Justice Department urged the justices to accept the case, saying the lower courts viewed the issue incorrectly.

"That decision overrides Congress's carefully considered finding, following nine years of hearings and debates, that partial-birth abortion is never necessary to preserve a mother's health," Solicitor General Paul Clement said in a legal brief.

Abortion rights groups have been vocal on the issue, tying the case to last month's confirmation of Alito.

"Today's actions by the court are a shining example of why elections matter," Richards said in the Planned Parenthood statement. "When judges far outside the mainstream are nominated and confirmed to public office by anti-choice politicians, women's health and safety are put in the danger."

Planned Parenthood and other groups opposed Alito and launched an aggressive media blitz.

The federal late-term abortion case will likely be argued in the fall.
Justices accept another abortion case
Court expected to rule on pair of challenges in the fall

By Bill Mears, CNN, June 19, 2006

WASHINGTON (AP) -- The Supreme Court has accepted a second case testing the constitutionality of a federal law banning a specific, controversial late-term abortion procedure critics call "partial birth" abortion.
The cases could provide a judicial sea change, with the key vote perhaps coming from the high court's newest member, Justice Samuel Alito. He replaced Sandra Day O'Connor, who was a key swing vote for a quarter century upholding the basic right to abortion.

The views of Alito, a more conservative jurist, could prove crucial in the new debate. The justices agreed to decide the contentious issue this fall.

The new appeal comes from the Bush administration, which lost after a lawsuit filed by the reproductive rights group Planned Parenthood. A federal appeals court based in San Francisco threw out the federal Partial-Birth Abortion Act of 2003 as unconstitutional because it did not provide a health exception to pregnant women facing a medical emergency.

A similar ruling from a federal appeals court based in St. Louis reached similar conclusions.

The outcome of these latest challenges could turn on the legal weight given past rulings on the "health exception."

In states where such exceptions are allowed, the criteria include the possibility of severe blood loss, damage to vital organs or loss of fertility. Court briefs noted pregnant women having the procedure most often have their health threatened by cancer, heart disease, high blood pressure or risk of stroke.

Doctors would be given the discretion to recommend when the late-term procedure should be performed.

The federal law has never gone into effect, pending the outcome of more than three years of legal appeals.

The issue of late-term abortions is not new to the high court, and past precedence may be key when justices review the federal ban. In 2000, the justices threw out Nebraska's version banning the procedure.

Using an earlier legal standard, the court, divided 5-4, concluded the state law was an "undue burden" on women because it lacked the critical health exception.

Despite that ruling, the Republican-controlled Congress -- backed by the Bush White House -- passed its own version three years later.

Abortion rights groups object to the term "partial birth," and even "late-term abortion." Doctors call the procedure an intact dilation and extraction, or intact D and E.

Since the landmark 1973 Roe v. Wade decision legalizing abortion, various states have tried to place restrictions and exceptions on access to the procedure, prompting a string of high court "clarifications" over the years.[image: image30][image: image31.png]
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� nationalism: a sense of national consciousness exalting one nation above all others and placing primary emphasis on promotion of its culture and interests as opposed to those of other nations or supranational groups 


� Inquisition: a former Roman Catholic tribunal for the discovery and punishment of heresy


� Totalitarianism: government run by one group, which suppresses all opposition, often with force. The group controls many aspects of its citizens’ lives. 


� orthodox: conventional


� 1943 is the middle of World War II, right?


� Justice Frankfurter is Jewish.


� libertarian: a person who upholds the principles of absolute and unrestricted liberty especially of thought and action


� agnostic: someone who doesn’t know if there is a God or not.


� brethren: Brothers (other justices on the Court).


� polemic: someone who causes a dispute.


� Orwellian: Referring to George Orwell, writer of 1984, a book about a future totalitarian regime that controls people’s speech and even their thoughts.


� dissociative: to separate from association or union with another; to disunite, separate.


� Amendment IV: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”





� Amendment V: “No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.”





� procure: to bring about; to achieve.


� penumbra: a surrounding or adjoining region in which something exists in a lesser degree : FRINGE


� in utero: in the uterus.


� animation: can mean either the point where something lives or moves.


� liberalization: not literal or strict : LOOSE


� prenatal: before birth


� Stanley v. Georgia: Case regarding possession of pornography. We covered this when we did obscenity law. 


� This list of references to the “right of privacy” comes from the cases listed in our packed on the right of privacy. Justice Blackmun here is just listing the portions of the Constitution that have been used as a justification for this right.


� compelling: convincing.


� viability: point at which the fetus could survive on its own outside of the uterus.





137
140

_1208855503.doc
[image: image1.png]






